
The record in Civil No. 11-1-1577-07 (Exhs. 99, 100, Ho'ohiki) was vital to a fair

disposition of the first Appeal, for which reason had been requested in its Opening Brief. of

that Opening Brief is now requested here, as Appellate courts may take judicial notice of

documents filed in related cases, Fuiii v. Osborne, 67 Haw. 322,329, 687 P.2d 1333 (198a);

Peters v. Aipa, 119 Haw. 308, 311 n.3, 188 P.3d 822n.3 (App.2008); Kaleikini v. Thielen,

124 Haw. 1, 5, 237 P.3d 1 067, 1071 (2010).

9.,n,o N T,.S",,_O_F" EB B,qB
There were five points of error set forth in the Opening Brief for the first appeal:

1. KKP Lacked Standing To Foreclose, To Bid, Or To A Deficiency Judgment;

2. Consolidation Of Both Cases Was Required;

3. KKD And Fuchs'Claims Should Not Have Been Dismissed Absent Discovery;

4. Judge Ayabe Was A Disqualified Jurist; and

5. Hawaii's Judge-Made Deficiency Procedures Are Unconstitutional.

Points 2, 3, and 4 above are identical to points of error for this related appeal and

identically cover all of the challenged orders and judgments being herewith appealed below:

1. "Order Denying Ke Kailani Development LLO And Michael J. Fuchs' Motion To

Consolidate Two Related Gases, Civil No. 09-1-2523-10-BlA And Civil No. 11-1-1577-07

BlA," filed on December 19, 2011 (Exh. "4");

2. "Order Granting ln Part Defendants Ke Kailani Partners, LLC, Hawaii Renaissance

Builders,, LLC, Bank of Hawaii, Central Pacific Bank, And Finance Factors, Ltd.'s Motion To

Strike Consolidated Supplemental Opposition To (1) Motion For Summary Judgment Filed

September 9,2011 Based On HRPG Rule 56(f) And (2) Motion For Protective Order And

Temporary Deferral Of Discovery Filed On September 20, 2011, Filed October 3, 2011,"

filed on December 19, 2011 (Exh."B");

3. "Judgment," filed on December 19, 2011 (Exh. "C");

4. "Order Denying Ke Kailani Development LLC And Michael J. Fuchs' Motion To

Disqualify The Honorable Bert l. Ayabe From All Proceedings ln Civil No. 11-1-'1577-07

Filed November 25,2011 ,' fited on January 27,2012 (Exh. "D");

5. "Order Granting ln Part Defendants Ke Kailani Partners, LLC And Hawaii

Renaissance Builders, LLC's Motion To Dismiss First Amended Complaint With Prejudice

And To Strike Jury Trial Demand, Filed On November 28, 2011," filed on April 23, 2012
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(Exh. "E");

6. "Judgment," filed on April 23,2012 (Exh. "F");
' 7. "Order Denying Ke Kailani Development, LLC And Michael J. Fuchs' Motion Based

On Newly Discovered Evidence To Disqualify The Honorable Bert L Ayabe From All

Proceedings ln Civil No. 11-1-1577, Filed June 12, 2012,'filed on July 30, 2012 (Exh. "G");

B. "Final Judgment," fíled on April 19,2013" ("Hr') and

9. "Order Denying Plaintiffs' Motion (A) Motion For Rehearing And Reconsideration

And The Setting Aside Of The Following Nonfinal Orders And Judgments Based On Newly

Discovered Evidence, Supervening Authority, And Due Process; (1) Order Denying Ke

Kailani Development LLC And Michael J. Fuchs' Motion To Consolidate Two Related

Cases, Civil No. 09-1-2523-10-BlA And Civil No. 11-1-1577-07 BlA, Filed On December 19,

2Af; (2) Order Granting ln Part Defendants Ke Kailani Partners, LLC And Hawaii

Renaissance Builders, LLC's Motion To Dismiss First Amended Complaint With Prejudice

And To Strike Jury Trial Demand, Filed On November 28, 2011, Filed On April 23,2012; (3'¡

Judgment, Filed On April 23, 2012; (4) Order Denying Ke Kailani Development, LLC And

Michael J. Fuchs' Motion Based On Newly Discovered Evidence To Disqualify The

Honorable Bert l. Ayabe From All Proceedings ln Civil No. 1 1-1-1577, Filed June 12,2012,

Filed July 30, 2O12: (B) Motion For HRCP Rule 62(h) Stay Of The Enforcement Of The

Deficiency Judgment Entered ln Civil No. 09-1-2523-10 Until All Related lssues ln Civil No.

11-1-1577-07 Are Fully Adjudicated; And (C) Motion To Preserve The Right To Trial By

Jury, Timely Demanded, On All lssues Of Material Fact ln Genuíne Dispute ln Civil No. 11-

1-1577-07," filed on August 21,2013 ('l').

The points on appeal, restated for this appeal, are as follows:

L Consolidation Of The Second Related Gase With The Foreclosure Case Was

Required.

Both actions should have been consolidated, having common issues of law and fact,

allowing KKD and Fuchs to prove their interrelated case against HRB and KKP. Rule 29

Compliance: KKD and Fuchs objected on this ground (916111 Transcript of Proceedings, (9)

727-741;(Q 106, ef seg., especially 1 20-126; (9) 9/12l1 1 Reply 399, ef seq.; (10) 300-306),

whose specific objections however were rejected below (12119111 Order Denying

Consolidation, (1 4) 325-329).
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2. KKD And Fuchs' Claims ln Their First Amended Complaint Should Not Have

Been Dismissed Absent Discovery and When Discovery Was Allowed By The

Reassigned Judge, Genuine lssues Of Material Fact Proved To Be Ampty Present.

Genuine issues of material fact existed precluding summary adjudication, which

however Judge Ayabe granted in awarding confirmation of sale over objections as to
adequacy of price and in dismissing the new action against HRB and KKP based on his

interpretation of documents that were being challenged for fraud and rescission. Rule 28

Compliance: KKD and Fuchs objected on this ground (1015111 Transcript of Proceedings,

(13) 516-569, (14) 106, ef seg., especially 120-126;12120/11 Transcript of Proceedings,

(16) 205-258, especially 225, 215-245), whose specific objections however were rejected

below (4123112 Order Dismissing First Amended Complaint, 1577 (Exh. 70)),

3. Judge Ayabe Was A Disqualified Jurist ln The Second Related Case And All

Of His Decisions ln The Second Related Gase Should Be Set Aside.

Judge Ayabe was a disqualified jurist with numerous appearances of impropriety in

violation of due process and his orders and judgments should be set aside. Rule 28

Complíance: KKD and Fuchs objected on this ground (6112112 Disqualification Motion2523,

(16) 15, 23-48, ef seg.; 12120111 Transcript of Proceedings, (16) 205-258, especially 208-

211,218-227), whose specific objections however were rejected below (1127112 Order

Denying Disqualification, (14) 362-3iß5:7130112 Order Denying Disqualificalion 2523, (16)

747-75q.

Point l: Consolidatíon is a matter within the discretion of the trialjudge, warranted to

prevent undue delay and promote the interests of justice, especially in order to avoid

inconsistent results, Sanders v. Point After. lnc., 2 Haw. App. 65, 626P.2d 193 (1981).

Point 2: Pleadings must be viewed in a light most favorable to the pleading parties,

consideration being strictly limited to the allegations in the challenged pleading, Baehr v.

Lewin, 74 Haw. 530, 852 P.2d 44, clarified on reconsideration, 74 Haw. 645,

reconsideratíon granted in part on other grounds,74Haw.650, 875 P.2d225 (1993).

HRCP Rule 8(e) in this 'notice pleading jurisdiction" merely requires that averments

in pleadings "shall be simple, concise, and direct. No technical forms of pleading . . . are

required," lslalrd Holidavs. lnc. v. Fitzqerald, SS Haw. 552,574 P.2d 884 (1978) (pleadings
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must be construed liberally and not technically); Au v. Au, 63 Haw. 210, 626 P.2d 179,

reconsíderation denied, 63 Haw. 263, 626 P.2d 173 (1981 ) (pleadings required only to give

defendants fair notice of what Plaintiffs claims are and the grounds upon which they rest).

Point 3: The standard of review for denials of judicial disqualification is "whether the

court abused its discretion," Sta!ev.-@,, 89 Haw. 371, 375-376 (1gg8). However, when

constitutional rights are implicated, such questions of law are reviewed de noyo under a

right/wrong standard, Bank of-Hawaii v. DeYounq, 92 Haw. 347 , 351, 992 P.2d 42 (2OOO).

F. L'"ES AL ARG IJ,M,E*Ì,¡ T B HR U I RI N c REyç RSAL,

l. Gonsolidation Of The Second Related Gase
With The Foreclosure Gase Was Required.

ldentical standing questions are involved in both cases. This is in the second part of

a foreclosure action, dealing with the foreclosure sale and its confirmation. Civil No, 11-1-

1577-07 similarly had as its main focus identical standing issues as to the right to foreclose.

Hunt through KKP and HRB indemnified the three banks, inducing them to break

their agreement with KKD and Fuchs, parties to not only the Acquisition Agreement but also

the origínal Loan PSA, wíthout whose consent there would never have been any purchase

and sale to HRB in the first place. Nevertheless, Judge Ayabe denied consolidation and

approved the sale of the property while the other case on its merits was still pending.

2. KKD And Fuchs' Claims ln Their First Amended Complaint Should Not Have Been
Dismissed Absent Discovery and When Discovery Was Allowed By The Reassigned

Judge, Genuine lssues Of Material Fact Proved To Be Amply Present.

First, Judge Ayabe quickly dismissed the Complaint in Civil No. 11-1-1577-07,

entering final judgment contrary to existing Hawaii Supreme Court case law, since an

amended pleading had been fíled before his written dismissal order was entered, and then

Judge Ayabe dismissed the First Amended Complaint finding, contrary to the documentary

evidence presented, that Fuchs was supposedly not a party to either the Acquisition

Agreement or the original Loan PSA and that the absence of his signing otf on the escrow

cancellation and release form as Guarantor was therefore not needed.

On the other hand, the First Amended Complaint, inter a/ia, sought rescission of the

KKD escrow cancellation and release form that Judge Ayabe relied on, due to fraud.

Moreover, ambiguity or not, fraud or not, where several instruments are made at the

same time (the First Amendment to the Acquisition Agreement made necessary by the
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parties as a condition at the last minute for closing the original Loan PSA) and have the

same relation to the same subject matter, for more than a century as a matter of law in

Hawaii they must be considered parts of one transaction and construed together in

ascertaining the agreement between parties, Johnson v. Tisdale, 4 Haw. 605 (1883).

Where several writings are made as part of one transaction, executed between the

same parties, the law in Hawaii Courts remains to this day that they must be read together

as one instrument, Havashiv. Chono,2Haw.App.411,034 P.2d 10S (19S1).

Separate agreements must be read together as to parties and performances when

their relationship or connection to each other appears on their face evidencing internal unity,

glgcKner v. To}¡vn,,42 Haw.485 (1958). Judge Ayabe's dismissal Orders to the contrary

contain absolutely no supporting authority whatsoever, as there is none whatsoever.

A promissory note as a matter of law is, moreover, a negotiable instrument governed

by the Uniform Commercial Code, and the decision of this Court in Cosmooolitan Financial

Corporation v. Runnels,2 Haw. App. 33, 625 P.2d 390 (1981), held that oral promises are

admissible), which Judge Ayabe's decisions have further overlooked. This Court in Runnels,

2 Haw. App. at 38-39, adopted a "liberal approach towards the receipt of extrinsic evidence"

even in the absence of any evidence of fraud ("As between immediate parties, however, all

evidence, whether written or oral, whether of conditions precedent or subsequent, should be

admitted to determine what the parties understood the true contractual relationship to be."

"Fraud in the inducement'to enter into a written agreement may be shown by parol

or extrinsic evidence in Hawaii trial courts, thus permitting the trier of fact to set aside such

agreements, which defense Judge Ayabe ignored, Honolulu Fed,eral Savinos and Loan

Association v. Murphv,T Haw. App. 196,20'1,753P.2d8O7 (1988).

Subsequentto Runnels, the Hawaii Supreme Courtin Fuiimotov.4u,95 Haw. 116,

157,19 P.3d 699 (2001), reaffirmed that governing evidential principle that parol evidence is

clearly admissible where fraud in the inducement is alleged: "Fraud vitiates all agreements

as between the parties atfected by it. The general rule is that '[i]f a party's

misrepresentation of assent is induced by either a fraudulent or a material misrepresentation

by the other party upon which the recipient is justified in relying, the contract is voidable."'

Judge Ayabe's decisions were clearly contrary to the recently published decision of

the Hawaii Supreme Court in Ralslon v. Yim,129 Hawaii46, 292P.3d 1276 (2013).
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3. Judge Ayabe Was A Disqualified Jurist ln The Second Related Case And All Of His
Decisions ln The Second Related Gase Should Be Set Aside.

Section 601-7(a)(1) of the Hawaii Revised Statutes understandably requires that

judges shall be disqualified in any case in which a judge has "more than a de minimis

pecuniary interest," de minimis being undefined in the statute,

Additionally, Rule 2.11(a)(2)(C) and 2.11(a)(3) of the Hawaii Revised Code of Judicial

Conduct (Exh. 76; RP (12\ 28-33) requires that judges shall be disqualified in situations that

create the appearance of impropriety, a broader ethical standard, including but nót limited to

where a judge or a family member "has more than a de minimis interest that could be

substantially affected by the proceeding" or an "economic interest in the subject matter."

While federal courts and other state courts whose jurisdictions have adopted

somewhat identical ethical requirements have disqualified judges possessing even one

share of stock in a corporate party, Judge Ayabe failed to explain why the ethical result

should be any different here than in the federal system, and depend appearance-wise on

which side of Punchbowl Street, for instance, one happens to stand on.

To the contrary, for nearly 100 years Hawaii appellate case law has held that any

stock ownership in a party automatically required recusal or disqualification, Jhçmgon v,

,M!&g!.3gþ, 33 Häw. 565 (1935) ("it is settled that a stockholder of a corporation has a

'pecuniary interest' in an action in which the corporation is interested in its individual

capacity . . . and it follows that Mr. Justice Peters is disqualified to sit in this cause').

As the U.S. Supreme Court held in Lilieberq v. Health Services Acquisition Corp., 486

U.S. 847, 863, 865 (1988), where a jurist holds an financial interest in a party before him

"we must continually bear in mind that 'to perform its high function in the best way 'Justice

must satisfy the appearance of justice".' ln re Murchison, 349 U,S. 133, 136, 75 S.Ct. 623,

625, 99 L.Ed. 942 (1955) . * * * to promote confidence in the judiciary by avoiding even the

appearance of impropriety whenever possible."

Nor can a judge merely divest himself or herself of such stock and continue to

preside, Shell Oil Co. v. United States , 672 F.3d 1283, 1291 (Fed . Cir. 2O12) ("because the

judge's wife owns shares in the parent company of Texaco and Union Oil . . . requires

recusal" and "the judge's decision to sua sponte sever Texaco and Union Oil did not satisty

the statutory requirement of disqualifying himself'),
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Judge Ayabe's family's BOH 600-share stock ownership can hardly be considered de

minimis in any event considering that it reportedly has a value of nearly $30,000, which is a

significant percentage of a Hawaii Circuit Court Judge's entire annual salary.

Other States, moreover, that have adopted the same Model Code of Judicial Conduct

as has Hawaii, have held that the "appearance of impropriety" standard supersedes any de

minimis inquiry where disqualification is based on stock ownership.

Thus, the Arkansas Supreme Court rejected a de minimis excuse in Huffman v.

Arkansas Judicial Diôcioline and Disability Commission, S44 Ark. 274,281-282, 42 S.W.3d

386, 344 (2001) ("while there is little doubt that the action taken by Judge Huffman was

unlikely to fundamentally affect the value of his and his wife's stock, which comprises but a

minuscule percentage of the total stock existing in Wal-Mart, this analysis on the de minimis

value of an economic interest mentioned in Canon 3E(1)(c) ignores the more basic issue of

a ppea rance of impropriety").

Similarly, the Georgia Court of Appeals rejected a de minimis excuse in White v. Suntrust

Bank, 245 Ga. App. 828, 538 S.E,2d 889 (2000) ("a judge who holds stock in a corporation that

is a party to a suit should recuse herself from the case"), even though its Code of Judicial

Conduct is identicalto that in Hawaii (e.9.: 'Judges shalldisqualify themselves in any proceeding

in which their impartiality might reasonably be questioned, including but not limited to instances

where: . . . the judge . . . is known by the judge to have a more than de mínimis interest that

could be substantially affected by the proceeding").

BOH was in fact the principal and only Plaintiff in the foreclosure action, Civil No. 09-1-

2523-10,when it began and when summary judgmentforforeclosure was entered.

As the New Hampshire Supreme Court held in Blaisdell v. Citv of Rochester, 135 N.H.

598, 593-594, 609 A.2d 388 (1992), "it is the judge's responsibility to disclose, sua sponfe, all

information of any potential conflict between himsetf anä the parties or their attorneys when his

impartialiÇ might reasonably be questioned. . . . fl'here is nol obligation to investigate the judge's

impartiality' * * * * we hold that a judge's failure to disclose to the parties the basis for his or her

disqualification under Canon 3C will result in a disqualification of the judge."

Here, all of the many appearances of impropriety and all of the contrary to law rulings

below, taken together, compelled disqualification (Exh. 83, RP (16) 722, 739); see, e.g.

PçtpfS UJamieson, 48 Haw. 247 , 264, 397 , P.2d 575 (1964) ("collectively considered").
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One does not even have to tediously examine the materiality of the many

appearances of impropriety in this case, since Judge Ayabe failed to disclose his ownership

of the BOH stock at the time it was indeed the plaintiff in the first case and was indeed a

defendant in the second case, all before he made any of his dispositive rulings in those

cases respectively.

He had a separate ethical duty at the very least to disclose his conflicts of interest

and those of his family; disclosing them to the Hawaii Supreme Court as he did was not

enough and an admission of that separate ethical duty.

Having failed to do so, Judge Ayabe deprived KKD and Fuchs of their right at that

critical time with that knowledge to have objected on the record, to have conducted further

inquiry, and to have sought immediate appellate relief; see, e.g/., this Court's recent decision

in Nordicv. LPIHGC. 11C,2014WL624870 (February 14,2014).

F. CONCLUSION

For all of the reasons set forth above, Appellants respectfully request that the orders

and judgments appealed from all be reversed.

DATED: Honolulu, Hawaii

Respeotful submitted,
(2

FREDERIC ARENSMEYER
ANDREW D. GOFF
RICHARD FORRESTER
Attorneys for Appellants
Ke Kailani Development LLC
and MichaelJ. Fuchs
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STATEMENT OF RELATED CASES

A

clvlL No. 09-1-2523-10 BtA

KE l(AlLANl PARTNERS, LLC, a Hawaii limited liability company,
Plaintiff,

vs.
KE KAILANI DEVELOPMENT LLC, a Hawaii limited liability company and MICHAEL J.

FUCHS, INDIVIDUALLY, ET AL.,
Defendants.

B

APPELLATE CASES

GAAP-12.0000070

GAAP-12.0000153

GAAP-12.0000758

GAAP-ri-000075e

:1.:
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STATEMENT OF RELôTE

A

ctvtL No. 09-1 -2523-1 0 BIA

KE KAILANI PARTNERS, LLC, a Hawaii limited liability company,
Plaintiff,

vs.
KE KAILANI DEVELOPMENT LLC, a Hawaii limited liability company and MICHAEL J.

FUCHS, INDIVIDUALLY, ET AL.,
Defendants.

B

APPELLATE CASES

GAAP-12-0000070

GAAP-12-0000153

GAAP-12-0000758

GAAP-í2-0000759
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No. GAAP-13-00042s0

IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HAWAII

KE KAILANI DEVELOPMENT LLC,
a Hawaii limited liability company, and MICHAEL J. FUCHS,

P I ai ntiffs-Ap pe I I a nts¡

vs.

KE KAILANI PARTNERS LLC, a Hawaii limited liability company; HAWAII
RENAISSANCE BUILDERS LLC, a Delaware limited liability company registered in

Hawaii; BAYS DEAVER LUNG ROSE & HOLMA, a Hawaii law partnership; GEORGE
VAN BUREN, solely in his capacity,

Defendanfs-Appellees,

and

JOHN DOES 1-50; JANE DOES 1-50; DOE PARTNERSHIPS 1-50; DOE
CORPORATIONS 1-50; DOE LIMITED LIABILITY COMPANIES 1-50; DOE ENTITIES

1-50; AND DOE GOVERNMENTAL UNITS 1-50,

Defendants.

On Appeal from the Gircuit Gourt of the First Circuit
(Givil No. l1-1577-071

tolal
.A.PPEI\DIX TO OPENING BRIEF
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STARN . O'ïOOLE . MARCUS & FISI{ER
A Law Corporation

TERËNCE J. O'TOOLE I2O9
SIJARON V. LOVEJOY 5083
RICI.IARD J. }VAI-LSGROVE 9054
733 Bishop Streel, Suite 1900
Pacific Guardian Center, Makai Tower
Honolulu, Hawaii 96813
Telephone: (808) 537-6 I 00

Attomeys fo¡ Defendants
KEKAILANI PARTNERS, LLC, HAIVAII
RENAISSANCEBUILDERS, LLC, BANK OF
FIAWAII, CËNTRAL PACIFIC BANK, AND
FTNANCE FACTORS, LTD.

KE KAILANI DEVELOPMENT,LLC, a Hawaii
limited liability. cgmpany; and MICHAEL J.

FUCHS,
Plaintiffs,

vs.

KE KAILANI PARTNERS u,C- a Hawail iiurite¿
liabilìty company, HAWAII RENAISSA],ICE
BUILDERS IjLC, aDelaw:tie litniterl liabilþ
company;BANK O-F HAWAII, as agent for itself
and foTCENTRÄL PACIFIC BANKand
FINANCE FACTORS, LTMITEÞ; BANK OJ'
HAIVAII; CENIIEAT PACTFIC BANK;

., FINAI.ìCE FACTORS, LIMI'IED; GEORGE
0o vAl.l BUR{EN, solely in his capacity as

Fo¡eclost¡re Commissioner; JOÏtrN DOES l-50;
JANË DOES l-50; DOE PARTNERSHIPS l'50;
DOE CORPORATIONS l-50; DOE LIMITEE
LIABILTTY COMPANIES 1-50; DOE ENTITIES
1-50; AND DOE GOVERNMENTAL UNITS l-
50,

I o
..;

ipI'.,,:1,-l-:,.,,:jli;
.'i,,. l:' r,.'.ìrr,,,.ij

ijtl-¡:i)

20¡l c::i ÀH 3{.,

INTHE CIRCUIT COURT OF THE FIRST CIRCUIT

STATË OF HAWA]'.I

CIVIL NO. 1 l.l-l 577-07 (BIA)

DAIE: Sepember6,20ll
ïME: 9:30 a;m.
JUDGE: BertI. Ayabe

No trial date set.

l
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I o
ORDDR DEIfNNG KD KAILANI DEVtrLOPMDNT LLC AND MTC}IADL J. FUCHS'
MOTION TO CONSOLIDATE TwO REL¿\TED CÀSBS, CryIL NO. 09-l-2s23-10-BIA

AND CrVIL NO. 1r-r-1s77-07 \]tA

Plaintiffs KE KAILANI DEVELOPMENT LLC and MICHAEL.t. FUCHS' ("Plaintiffs"')

Motion to Consolidate Two Related Cases, Civil No. 09-L-2523-10-BIA and Civi)No. 1l-l-1577-

07 BIA, filed on Augrrst 4,2071 ("Motion to Consolidate"), came on for hearing before the

Honorable Bert I . Ayabe on Sepember 6,2011, Richard J. Wallsgrove, Esg. appearecl on behalf

Of Defendants KE KAILANI PARTNERS LLC, IIA}VÂII RENAISSANCE BUILDERS. LLC,

BANK Oþ'HAWAII, CENTRAL PACIFIC BANK, and FINANCE FACTORS, LIMITED. Gary

V. Dubin, Esq. appeared on behalf of Plaintiffs, and R. Laree McGuile, Esq. appeared on behalf of

Ke Kailani Community Association, The Association of Villa Owne¡s of Ke Kailani a¡rd Mauna

tani Re,sort Association.

Having reviewed the subject motion, memoranda, and responses, having heard argumants

of,counsel; being duly advised of the records and files herein, and good cause appeæing therefore;

ftlE COUnf HEREBY ORDERS, ADJUDGES ôI{D DECREES that the Motion to

Consolidáte is DENIED.
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a o
DATED: Honolulu, Flawaii, t; 6 2011

J-
OF

APPROVEDASTO FORM:

*4,*L,La.!--

GARYV. DUBIN
PETERT. STONE
Attoureys for Plaintifß Ke Kailani Development LLC and
Miohael J. Fuchs

'':' -:¿;¿¿:¡.;-;-.-.i-*--i-.
R. LAREE:MCGUIRE
Attorypy fq¡ Defendants Ke Kailani Community Associatior¡
rhe As-;oóiàtio¡ of villa: ou¡ne¡s'ôire,Kailanit¡d
Mauna l,ani,Reso¡t Association.

Fiist Cirquit: State. of,r'IHwaii:,
I"tC, AND :MICHiqu{EL J. F'UCHS; MOTION
cnrll' No. 0g ::1 J25/3 -hù;BIA, AIID cnlll- Nor I,l"l-l'57,7 :0x
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vs.

-.$i ¡;!il ;1,¡i l¡¡¡lrl.:¡

STl,l i:,' i ì..'.ìyiilf
i; I r- ii lliSTARN r O"TOOLE r MARCUS &FISHER

A Law Corporation

TERENCEJ. O'TOOLE 1209
SHARON V. LOVEJOY 5083
RICHARDJ.IVAI-T,SGROVE 9054
733 Bishop Street, Suite 1900
Pacific Guarclian Center, Makai Tower
Honolulu, Hawaii 96813
Telephone: (808) 537-6100

Attor:reys for Deiendants
KEKAII,ANI PARTNERS, LLC, HAtrMAII
REN.A,ISS,ANCE RUILDERS, LLC, BANK OF
HAWAII, CENTRAL PACIFICBANK, AND
FINANCË FACTORS, LTD.

FITED SEPTEMBER,9r,2ot

20ll $if: Iil'l 3[t

ro,(1)

I BASED ON.
MO:ilON:FOR

IN THE CIRCUIT COURT OF THE F]RST CIRCUIT

STATE OF HAWAIII

r 1..l -1 -l:577rQ7'(BIA)

,g'I?rür¡IlfdÉi

limited

asr'agent for'itself FOR SUMMARY JUDGMËNT

KE'

company;
and,for

I{AWAII;

50;

BANK OF HRCP

DEFERRAL:OF

*' ?qe

ó
4

I
J

a3
r:9
êr

0;
JÁNE DOES 1.50; DOE PARTNERSHIPS 1'50;
DOE CORPORATIONS J -50; DOE,LIMITED
LIABILITY COMPANIES 1-50; DOE ENTITIES
1-50; AND DOE GOVERNMENTAL IINITS I -

DATE: October5,20l1
'TIME: 9;00 a.m.
JIJDOE: BertL Ayabe
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o o I l:

ORDER GR,¿\NTINC IN PARTDEFENDAN,TS KEKAILANI PARINERS, LLC,
HAV/AII RENAISSANCË BUÌLDERS, LLC, BANK OFHAWAII, CENTRALPACIFIC
BANK, AND FINANCE FAC'TORS, L'ID.'S MO'IIONTO SIRIKE CONSOLIDATED

SUPPLEMËN,TAL OPPOS]TIOI.| TO (I) MO NON FOR SUMMARY JUDGMENî
FILED SEPI.EMBER 9,20t I BASED ON HRCP RUIE 56(Ð

PRO'IEC'TIVE ORDER AND'TEMPORARY DEFERRAL OF
MO'üON FOR

FITED ON

Defendants K,E KAILANI PAR1NERS LLC, HAV/AII RENAISSANCE BUILDERS

LLC, BANK OF HAV/AII, BANK OF HAWAIL CEN'IRAL PACIFIC BANK, and FiNANCE

F'ACTORS, LTD,'s (collectively "Dsfcnclant"s") Motion to Srrike Plaintifß I(e K3ilani

Development LLC a¡rd Michael J. Fuchs' Consoliclated Supplemental Opposition to (i) Motíon for

Summary Judgment filed September 9, 201I Based on HRCP Rule 56(f¡ and (2) Motion for

Protective Order and 'femporary Deferal of Discovery, ca¡nè'on,:for hearing on October 5, 20ll

before the Flonolablc Berl I. Ayabe:("Motion to St'ike').

Sharon V. Lovejoy; Esq. and Richard J¡ :tvVâllsgqove, Esq. 4ppeared on behatf of

Defendanls, Gary V. ,Dubin, Esq. and Peter 'f. :Stone; ;Egq,,:app-eared,::on behalf of;the Ptaintiffs, Ke

Kailani :Developrent I-I-C and Michael J. Fuchs.

Having reviewed,lhg, subject motion and mernoranda and heard arguments of counse!, a¡ld

being duly advised of the:record and ûle herein, and for good caxse appearing therefore,

T¡IE COURT HEREBY ORDERS, ADruDGES AND'DECNTES THAT:

l. Plaintiffs' Supplemental Opposition shall be stricken as an opposition to

Defendants' Motion for Summary Judgment, as the supplemental opposition was filed less than

eight (B) days before the clate set for the hearing, i¡r violation of Rule 7 of the Hawaii Rules of the

Circuit Courts.

2
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2. However, the Supplemental Opposition shall nol be slricken as alì op¡rosilion to tlre

Defendanls' Motion for Prorective Onler, as the Supplemental Opposition was timely filerl as to

that hearing date (October I l, 201 1).

DATED: Flonolulu, I-larvaii, -.*. 
'r,.r*

*

APPROVED AS TO FORM:

*
PETERT. STONE
Attorneys for PJaintifßKe Kailani Developrnent LLC
and:Michael J; Fuchs

Ke Xaillàiti nevelopnew U,C et al v. Ke,Kailcuí Partners IIC, et a/., Civil No. ll.l-1577-02:(BIA);
Circuit Court of'the First CirQuit, State,o-f Hawaii: O]ìÞ,ER GIIANTING'IN P,ART DEFET¡DANTS Kji
KAILANI PARTNERS, LLC, HAWAN NENAISSA]'ICE BUILDERS, LLC¡ BANK öË THWÀN,
CENTRAL PACIFIC BANK, AND FINANCE FACTORS, LT','S ITiONON TO |STRÍKÉ
CoNSoLIDATED SIJPPLEMENI'AL OPPOSITON TO (l) MOTION FOR SUMMARY ryOCUe¡rr
FILED SF;PTEMBER 9,2011 BASED ON HRCP RULE 56{Ð AND (2) MOTIOìI FOR PROI'ECTTVE
ORDER AND TEMPORARY DEFERRAL OF DISCOVERY FII,ED ON SEPTEMBER 2O,2OII, FILED
ocToBER3,201I

3
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.1.,t -1 577-071 (BIA)

ruDGMENT

DAIrE: Octoliefs,2olI
TtrME: 9:00 a,m,

,,Bert'I. Ayabe

No trial date set.
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STARN o O'TOOLE. MARCUS &FISHER
A Law Corporation

TERENCE J. O'TOOLE I2O9
S}TARON V. LOVEJOY 5083
RICHARD J. V/ALLSGROVE 9054
733 Bishop Street, Suite 1900
Pacific Guardian Center, Makai Towef
Honolulu, Hawaii 96813
Telephone: (808) 537-6100

Attorneys f'or Defendants
K.E KAILANI PARTNERS, LLC, HAWAU
RENAISSANCE BUILDERS, LLC, BANK OF
FIAWAII, CENTRAL PACTFIC BANK, and
FINANCEFACTORS LTD.

Plainiifß,

50,

IN TIJE CIRCUIT COURT OF TI-IE FIR.ST CIRCT]IT

STATE OFHAV/AI'I

KE II4.ILANI DEVELOPIvIEIIT LlC, a Hàwaii
limited liability Cômpany; and lr¿ICIUrEl, i.
FUCHS;

VSr.

gv

é{¡ 'rt'':L ùt-'
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20) l,entet'ed JudgmgntÍs entered as, tbllows:

o o
ruDGMDNT

Pursuar:t to Rule 54 of the Hawaii Rules of Civil Plocedule, and the Order: (l) Granting

Delendants Ke Kailqni Partners, LLC, Hatuaíi Renaissance Builders, LLC, Bank Of Hawaií,

Central Pacìfic Banlç and Finance Factors, Ltd's Motion To Dismíss Lltilh Prejudice Comptainl

ønd to Sn'ike Jury Demand Filed,luly 27, 2011, Or Àlternatittely To Sn'ike Conplaint (Filed

September 6, 2011); (2) Regardíng Defendants Ke lfuilani Partners, LLC, Hawaii Renaissance

Builders, LLC, Bank Of Hav,aíí, Central Pacfic Bank, And Finance Factors, Ltd's Motíon For

Summary Judgment Fil¿d On September 8, 201 l; and (3) Regarding Ke Kailant Partners. LLC.

Hawaiì Renaíssance Builders, LLC, Bank Of hIawaíì, Central Pacífc Banþ and Fínance Fhclors,

Ltd.'s Motion For Protective Order ÁndTemporary Ðeferràl of Ðiscovery Filed On Seplember 20,

¡*

(1) Judgment is entered in favor of Defendants Ke Kailani Partners, LLC, Harvaii

Renaissance Builders, LLC, Bank of Hawalii Cgntral Pacific Bank, and Finance

Factols, L!d-; and agai4st;,Plaintifß Kg Kailani Develgpment LLC and Michael J.

Fuchs (l?taintiffs).

Ø All issues and claims in the:Comp-laint filed,by Plaintiffs on July 27, zoll

have been dismissed with prejudiCe,artd resolved as to all parlies. This Judgment is

entered as a ûnal judgment on all claims in Plaintiffs' Complaint.

(3) In light of this Judgment, the Notice of Pendency of Aotion filed by Plaintiffb

on August 3,2011, and recordecl in the State of Hawaii Bureau of Conveyances on

August 4,2011 as Document No. 201 l-L23362, is expunged.

2
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DATED: Honolulu, Hawaii, 16

A
THEAB

,3;.Jrå¿.:t*À;.

v. et
(BIA), Circuit Court of the First Circuit, State of Hawaii: JUDGMENT

I -tsn-07
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FIRST TIROIJIÍ COURÏ
STATE OF HÂ}YÂIi

FILEDSTARN o O'TOOLE o ÌV{ARCUS AFIS}IER
A Law Co¡poration

TERENCEJ. O'TOOLE I2O9
SHARON V. LO\EIOY 5083
RICI{ARDJ.IüALLSGROVE 9054
733 Bishop Sûeet Suite 1900
Pacific Guardian Center, Makai Tower
Honoluh¡ Hawaü 96813
Telephone: (808) 537-6 100

Attomeys for Defendants
KE KAILAM PARTIIERS, tLC and IIAWAII
RENAIS SA}TCE BUtr,DER,S, LLC

KE KAILAI{I DE\IELOPMENI LLQ a llawaii
limited liability compariy; and MICHAEL J.
FUCHS,

Pla¡nütrs,

vs-

KE KAILAI.II PARTNEP.S

IN TTTE CIRCUIT COURT OF THEFIRST CIRCUIT

STATEOF HAWAI'I

20t? JAN 2i' Âfl Si tii)

l. clilHG
CLENK

eIlrILNO,1l- r-1577-07 (BrA)

Iiahility compang
BI,'ILDERS Ì,ICJ

HAWAII

solelyin

I -5 0; D OE PARTI.IER.SHIP S
CORPORATIONS 1:50;
LIABILTTY
1-50; AND
50,

tLC, aI{awaíilimit€d
RENAISSÁT\ICE I 1-1:.1577-07 FILED NOIIEì4BER 25, 2OlI

DATE: Dæ.20,2011
Evß; 930 am.
JIIDGE:'IIon Bert L dyabe

No tiat date set

Defendants.

f
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þ

ORDER DENryIING KE KAILAI'II DEVELOPMENI LLC and MICEAEL J. tr'lÛCES'
MOTION TO DISQUALIET THE EONORABLE BERT I. AYABE FROM ALL

PROCEEDINGS IN CT14L NO. 11-1-1s77 -07 FIJ,ED NO1¿EIVIBER 2s, 20tl

Ptaintitrs KE KAILAM DEVELOPMENT LLC aad MICIIAEL J. FUCHS' (?laintiffs")
17

Motion to Disqualify the Honorable Bert I. Ayabe ftom Al[ Proceedings in Civil No. 11-1-l{-07-

BIA, filed on Novmber 25,2011 (Motion to Disquulif,t''), c¿tme on for hearing before the

Honorable Bert I . Ayabe on December 2A,2011. Gary V. Dobrq Esq. aod Peter T. Stone, Esq.

appeared on behalf of Plaintitrs. Richa¡d J. Wallsgrove, Esq. appeared on bet¡alf of Defe'ndants

KE KAILANI PARTNERS, LLC and HAV/AII RENAISSAÌITCE BUILDERS, LLC. Maria

W*g, Esq. appeared on behalf of Defendarits BAYS LIJNG ROSE & HOLMA. No other parties

to this matte¡ appeared. R. Laree McGuire, Esq. appeared on behalf of Ke Kailani Community

Association, The Association of Vlla Owners ofKe Kailani, and lvfauna Lanì Resort Associatiôn

in Civil No, O}-L-2523-I0, in which Plaiutiffs file.al a related motio¡.

Having reviewed'thre:sgþject:lqotion,lmqoq4n-dp,'and'respol¡es, having hg1rd arggtq..€nfs

of couosel, being duly advised of the status of tlre cæe, antl good cause appearing thereforg

T-TIB COIIRT HEREBY'ORDERS,'ADJUDGES AI{Ð DE$^EES that the lvfotiotr .to

Disqualiffis DENIED.

DATED: Honoluh¡ 2 6 2A12,,

BERT I.

OF THEAB

etet al- v- (BIA),
Cirmit Court of the First Circuit,,State of Has,aü: OBDERDENY{NG I(E K'.ÆLA}II:DE\¡ELOPMENT
LLC aud MTCHAEL J. FUCHS; MOTION TO DISQUATIFy TIIE HONORABLE BERT I AYABB
FROM ALL PROCEEDINGS IN CIVIL NO.11.1.757747 FILED NO\IEMBER 25,201I

1

6r6648
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APPROVED AS TO FORM:

;!. , ì

GARYV. DUBIN
PETER T. STONE
Attorneys for Plaintiffs Ke Kailani Development LLC and

Mic,hael J. Fuc,bs

lvfARIAWAI.ïG
,{ttomey for Defendants Bays Lung Rose &Holma

25,2gtt
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STARN o O'TOOLE. MÄRCUS &FISHER
A Law Co¡poration

l r 
ls, [rc,$,(r:l{r,,.1r?lif 

T

2il2 ÀPR 23 AH ll' 0l

TERENCEJ. O'TOOLE
SHARONV- LOyEJOY
RTCI{ARD J. WAII,SGROVE

com!aEy;

P.lainüfR,

vs.

I(E.KAII,ANI
liability
BUIIÐERS

¡ú BUR{Ð{,

l-50:AND
50,

Defendants.

?33 Bishop SheeÇ Suite 1900
Facifi c'Gtrirdiån Centeû Makai Tower
Honolulrl Hawaü96813
Telephone (808) 537-61 00

Att omeys for Defendants
I(E I&c,II,ANI PARTNERS, LLC and HAWAII
RENAISSANCE BUILDERS, LLC

N'I.TIE CIRCUIT COI.]RT O} TTTEFIRST CIRCUTT

STATE OF TtrAI¡AI'I

t209
s083
9054

,aHawaü

l¡abil¡ty

as Foreclosu¡e

I(E clvrl- No. 11-1-1s77-07 (BIA)
(Fo¡eclosure)

LLCA].¡D
BIJILDERS, T,tÆ!S
FR.STAIT¿BNDED;

TO

2011
28,

Dec,.20,201.,t
9:30 am-

:JUDGE: Hon. Bcrt I. Ayabe

'No hial dats seL

.: 't :i... r

I do ùer¿by
correcl copy

1
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ORDER GRANflNGIN PART DEffiNDAIfIS IP I(Aü.ANI PABTÌ'IERS, LT,C âl'ID
EÄWArr RENATSSÄÌ{CE BTITLDERS, LLC'S MOTTON TO DISMTSS FrRST AI\{E}ÍD3D

COMPLAINT WTrE PREJIIDICEåÌVD TO STRIICE tn RYDEIì4AI{D, En ED ON
NO\IEIVÍBER 28,20t1

. . P"fïdr"o KB KAILANI PARTNERS, LLC antt IIAWAII RENAI!,1{c9.nUn"orns,

LLC'S ("KICPfffiB Defendants") Motion to Dismiss First A¡qentled Conplaint lVith Prcjudice

and to Shíke Jury De,man( ñled on November 28, 20ll (Motíon to Dismíss First Âmeuded

Complaingl, came on for hea¡ing before tbe Honorable Bcrt I . Ayabe on Deccnbcr XO,ZOLI.

Gary V. OuU\ Esq, and Peter T. Stone, Esq. appeared on behalf of Pl{lqfis MICII4.EL J.

FUCHS a¡rd KE I(AILANI DE1¿ELOPME¡ff LtC (?laintiffs'). Richard J. Walligrovq'Esq.

appeared on behalf of the KI(PÆIRB Þefendants. Maria W-ang; E¡q. appeared,:oq b-ehalf of

Defend¡nts BAYS LTINGROSB &,HO!MA. No otherpartíes to this matter,qppeåtd R.:[,aree'

McGuire, Esq. appeared on behalf ofKcK¡ilani Commr¡nítyAssociation;'fteÀsociatio¡iofüilla

orryners of Ke Kailail and Mar¡na l4fr¡ Resolr:Associatíocín:ClvilNo. ôirt.Zii3.l0,:,iù'which

Plaintiffs üted'a sqtarate motion.

Having rnaewett'the zubject motiot mêmora¡¿C atr¿ responses, hayiag ti."t¿' atggoe"ts

of cormsel, being duly advised of,the status öf the case¡ and-göod cause appearing thereforE

TIIE COURT HEREBY FINDS ¿]rTD ORDERS AS FOTLOSÍS:

A. Counts 1,2, 4,9, 10 and 12 of the First Amended Complaint are precluded by the

Cor¡rtis ea¡Jier finding that (1) Plaintitr Michael J. Fucbs was not a party to the Acquisition

Agreement and therefore lacks standing to sue for breach of't!,at agree:me,nt; (2) the Acguisition

Agreenent wæ cancelld prusuant to the 'tCancellation Àgree.m,enf' (Exhs. ?0 and 7l to Firt

Ame,nded Complaint); and (3) Plaintift Ke lGilani Developmeo! LtC and Mchaet J. Fucbs lack

staoding to sue for breach of tho Mortgage Loan Pr¡rchase and Sale Agreeme,nt (Þr. 52 t0 First

Ame,nded Conplaint).

I
644878
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B. Plafutitfs' clain in Count 3 of the Fírst Amended Complaint is for tofious

interference. The Court û¡ds that r¡nder the Consent lVaiver and Confidentiality Agfeement

(BxlL 39 to Plaintiffs' Fi¡st Amended Complaint), Plaintiß coDsented to di¡ect communications

betwecq pank of Haw{i. a$ {awaü Renaissance Builders, tIC,. and inevocably and

unconditionally waived any claim of any kind against Hawaü Renaissanco Builders, LLC for

tortious interferencc with contact and tortious interfercnce with prospective bushæs advantage.

C. Plâintift' claim in Count ll of the Fi¡st Amcnded Complabt alleges that the

Cancellation Agree,rneot is null and void becarue (l) it was,not sþed,by'rplaÍntiffMichael J.

Iuchs in his individual capacit¡5 (2) it was not intended or understood by Plainfrff Ke Kaila¡i

Development LLC to represent a general release; and (3) PlaintitrKe,Kailani Dweþùrentll-Cls

signature was proorrcd by ûaud gld dççit Thg,Corrt,finds that (t),rPJaibtitr'Mcba¡l:J. F¡*rs'

signatrue i¡ his intlividual capacity was'nrt requÍred on the Cancellation Agrgegent as, Plairrtiff

Michael J. Fuchs was not ¿ pa{fy to the i,nclerlylbg Apguisítioo AgrpçAed,t i+g cancellcd;

(Z) Plaintrff Ke Kaitad DevclòpmenÇ LIrCrs faihue tó understand'lheAgr.gçpqtnt doe-s'notrcteale a

c¿use of action for its rescission; and:(3) the Motion for Substitution ofParties (Exb" ?2 to the First

Amcnded Comptaiot) was,ûled and:sôrved:ó¡ colttrsel,for,Plaind& Ke:!(qi!4qi1Ðêv€loPmentLLC

âúd Micbael J; Fucbs on Decernter ö,'20t0, before PlaintiffKe Kailani DevelögT,ent LIC siped

tho Canccllation Agreoment on December 10, 2010; Thc Motíon fo¡ Substitutiou of Palies

therefore put Plaintiffs on notice of tbe information that Plaintiffs are all"gng was intentionally

concealed,

For reasons including but not tìmitcd to the foregoing, THE COIJRT HEREBY GR-ANTS,

IN PART, the KKP/IIRB Defendants' Motion to DismÍss First Amended Complai¡t, dismissing

(,

2
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with prejudice all claims in'Plaintift'First.Amended Complaint against the KKI/HRB

Defendants.

The Court DENIES Defc¡dants' Motion to Dísmiss FirstAme'nded Complaint withrespect

to Ba¡rk of Hawaü, Cenhal Pacific Bank, and Finance Factors, Ltd- ('-"Rnnks') sincelhe Banks a¡e

" not pa¡ties to the insta¡l action and did not move to interveæ,e purn:ant to Haw. R. Civ. P. Rule 24.

Pursuant to Rrfe Haw. x. Civ. P. Rule 54(b), thero is no just reason for delay and final

judgment shall enter in favor of tbe I(KP/ÍIRB Defcndants, and against Plaintiffs, with reçcct to

all claims in the First Amended Complaint made against the tr(KP/HRB Defendants.

In ligbt of the Cou¡t's nrling granting theMotion to Dismiss Fint Amended ComplairÇ and

guzuant to Haw. R. Civ. P. Rule'54(c),the Court confi¡ms that,theNotico of,Pendenry of .{ctiou

ñled by Plaintiffs oa November 4, 20LI, and recgrded, in the State of Hawaü Brxeau of

Conveyances,on Novø¡ber 4,,20LI as Docr¡ment No 2011-183645 ('NOPA'), and any ôther

noËce of pendency of action,.tt"¿ Uy Ìtai¿t¡fq arísing,tom Plahtiffsi clains ageinst rle

KIC/IÍRB Defendantsin this action, is expunged.l

DATED: :Honolutrl

I See also.OÃer (l) Granting Dcfendants Ke K¡ilani Partners, LtrÆ, Ilawaü Ren¡issa¡co Buildcrs, IJ,Ç,
Ba¡k of llar¡,aü, Central Pacific Bgnl a¿d Finance Factors, Ltd.'s Motion tb Dis*iss With Prcjudico anì to

Strikc JuryDemandFilcdJuly 27,2011, orAlternativeþto Stike Conplaint @iledscptçnber4 2011); (2)

Regarding Defendants Ke Kailani Partoers, I-LC, Ifawaü Renaissa¡co Buildcrs, IJC, Bank of Hawaü,
Central Pacifc Ba{ and Fj¡ance Facùors, Ltd.'s Motion for Su4mary Judgqenl Filed o:r Se¡emter 8,

201 1; and (3) Rcgardüig Ke Kailani P.a¡to.trs, LLC, Ilawaü Renaissa¡ce Buildcrs, IJLC, Bark of lfawaü"
Cenlral Iacific Bank, a¡d Fi¡ance Factors, Ltd.'s Motion for Protective Order and Tenporary Defcnal of
Disc<ivery Fited on Septcmber 2O,2Oll, cutercd onDecember 19,2011, I 14 f'In lig,ht ofthe Court's nrling
granthg thc Motion to Dismiss, thc Court hcreby expungæ the Notice of Pcndency of Action filcd'by
Ptaintiffs on August 3,2011, and¡eco¡deôi¡ thcState oflIas,aüBureau of Conveyances olAugust 4,2011
as Document No . 20L1-123362).

3
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A}PRO\¿ED AS TO FORM:

?ETERT, STONE
Attomeys for Plaintitrs Ke Kaila¡i Developmcnt LLC and
Mchael J. Fuchs

&
IvÍARIAWAIIG
Attomey for Defendants Ba1æ Luug Rose & Ifolma

(

.a
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STARN o O'TOOLE o IvIARCUS & FISIIER
A l^aw Corporation

TEREI{CEJ, O'TOOLE I2O9
S}IARONV. LOYEIOY 5083
RICHÄRD J. \TALLSGROIüE 9054
733 Bísfop Sheet, Suite 1900

Pacifi c Gua¡dian Centcr, Makai Tower
Honolulq Hawaü 96813
Telephone: (808) 537-6 I 00

Attomeys for D efendants
KE KAILAI.II PART.ì{ERS, LLC and HATffAII
RENAIS SAI{CB BIJILDERS LLC

H. üiltHG

-.æ:ra I:L TRK

IN TTTE CIRCTIIT COURT OF TTIE FIRSÎ CIRCUIT

STATEOFIIAWI{J'I

a trIawaii cryILNO. 1.1,-

Plaintiffs,
li

v!.

KEI(AILAI.IIPART}TERS

DT VA}i

EI.ITITIES 1

ITNTTS l-50,

Defendants.

l-l577-07,(BlÀ)
J... '@oreclostuc)

JI.IDGMENT

,aHawaü
DATE: Decembcr 20,201I

9:30 a-n
BertI.,Àyabc

hial date sei.
DOES 1-50;

t,.i:':

ldo hereby
cortecl copy ol

¡nd
in oflicc.
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t:
JUDGMENT

Pursuant to Rule 54 of the Hawaii Rules of Civil Procedurq and the Order Grantíng ín

Part Defendanu Ke Kdilani Partners and Iíautaíi RenaÍssance BuíIders, LLC:s Molíon lo

Ðiszris¡ Fíist .4mended Complainl Wth Prejuilíce and to Stríke útry Demand (filed November

28, 20lI) entered herein, Judgment is entered as follows:

(1) Judgment is eotered in favo¡ of Defendants Ke lftila¡i Parbers, LLC and Hawaü

Renaissance Builden (the "IGCP/HR3 Defendaufs"), aud against Plaintiffs Ke IGiIani

Development LLC and Michael J. Fuchs ('?latnüffs"), with respect to all clains:in,this action

agâinst the KKPIÉIRB Defendants.

(2) All iszues ¿qi sl¡imi in the?irst Amended Comglaint üled by,!l¿i¡(6s 6¡

November 4,20ll have been disqisqed,with prcjúilice and resolved as to the Iü<P448

Defesdants. This Juilgment: is entç6cd as,a final ¡'udgmcnt on all claims herein,:against the

KKPÆfiB Dsfendants.

(3) T¡ light of this Judgmenl.the Court ónfirns that the Notí.cc of, Penileocy:of

^A,ction trled by Plaintiffs on Nôvember 4, 2011; antl æcorded in thelstataof Hawaií Br¡¡eaú of

Conveyances on Noveniber 4, 201 I as Document No: 201 1-I 83 645, is ocpunged.

D.{TED: Honolulu,

et v. Ke
First Circuit, State of lfaw¿ü:

Civil

644917
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APPROVBDAS TOFORM:

.

PETER STONE, ESQ.
Cormsel fo¡ KeKailani Development tLC and
Michael J. Fuchs

IúÄRIAY. ESQ.
Co'nsel for Bap Lrmg Roso & IIolma

@IA), Cüorit
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STAIIN o O'TOOLE o MARCUS &FISHER
A Law Corporatiou

TERENCEJ. O'TOOLE I2O9
SHARONV. LOVEJOY 5083
Æ.TDRE\[¡ J. LAUTENBACH 8805
733 Bishop Skeet Suite 1900
Pacific Gua¡dian Center, Mâkai Towe¡
Honolulg lIawaü 96813
Telephone: (808) 537-6100

Attomeys for Defendants
KE KAIIA}ü PARTNERS, LLC and HAWAJL
RENAISSA}ICE BUILDERS, LLC

KE KÁILANI DEVBLOPMENT, LLC, a Hawaü
limitedliability company; and MICHAEL J.
FUCHS,

t0t!$LS0 Êli'.$.gt

N ,\

BERT.I.

'.iltê& {

IN TIIE CIRCIUIT COURT OF THE FIRST CIRCLIIT

STATE OF HAWAI'I

NO.ll-1-1s77-07 (BIA)
(Forecloswe)

Pl¿iq$Ss,

vs.

KE-,I(AI,tAìü PARTNERS¡ LLC, a lta¡raií
liEited liabitit)" company, tIAt0i/AII
RENAISSANCE BUITDE&S LLC; a Ðeläva¡e'
limited,liability'coihpany; BAYS LIING,TROSE A
HOI¡vlA" a $awaü law p4rhrersbip,:GEORGE
VAII BtrRFEl.{, soleþ in his capacity as

Foreclosue Commissioner; JOIXN ÐOES 1.50;
le¡ie noEs 1-50; DOE PARTNERSTffS t-jo;
DoE coRPoRATroÑs !-s0; DoE LTMTTED
LIABILITY COMP'N S 1-50; DOE ENTITIES
1.50; AND'DOE GO\IERNMENTAL UNITS 1-
50,

NO, ll:1-157:7, FILEDJIJ-NE 12,
2012

DATE: 3,2012
TIME: am.
JUDGE: Hon. BertL Ayabe

No tial date set

July
9;30

Defendants.

1
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oRDER DEÌ{!{ING KE r(ArLÁ.NI DE\iTLOPMENT, LLC AND MrCrrÁEL J. tr'UCHS'
MOTION BASED UPON NE\ilLY DISCO\ZERED EVIDENCE TO DIS QUALIF Y TIrA
HONORABLE BERT I. ÄYA3E TROM ALL PROCEEDINGS IN CTVIL NO. TI-L-T577,

FILED JUNE 12,2012

Plaintiffs KE KAILA\I DE\¡ELOPMENT, LLC and MICFIABL J. FUCHS' C?laintiffs")

Motion Based Upon Newly Discovered Evidence to Disqualify the Honorable Bert i. Ayabe ftom

All Proceedings in Civil No. 11-1-1577-07, and Thereby Pu¡suant to HRCP Rule 60(b) to Set

Aside All O¡de¡s and All Judgments Entered by Disqualiñed Judge Bert I. Ayabe in this Actioru

filed ou June 12, 2012 ('Motion to Disqualify'), carne on for hearing before the Honorable Bert I .

Ayabe on fuly 3, 2012. Sharon V. Lovejoy- Esq. appeared on behalf of Defondanc KB KAILANI

PARTNERS, LLC and HAWAII RENAISSAI.ICE BUILDERS LLC; Gary V. Dubin, Esq.
lÒ

appq4rcd on':beha$ of,Plaintiffs; É rcx R Smitbi Esq. appeared on behalf of Defenda¡t BAYS

LUI.{6 tOgE:&,HOIlvfA. No other paqties io this mattcr appeared.

Hqving reviewecl the zubjeet motion- memofand4 and:respooses¡ baving heard a¡gr¡qents

of counsetr, bqing fuly advised of the,statr¡s of the casg and good cause appearing therefore,

TIIE COITRT ffinBgV ORDERS, ,lpIÐCnS Al.{D DECREES that the ivfotion to

t
DisqualitisDENIED.

DATED: Honolul\ Flawaä, 5 r0 2012

BERT I. AYABE

t

Cücuit Couf oftheFirstCircuiÇ State of Hawaii: ORDERDENYINGKEKAII¿NIDE\¿BLOPMENT,
LTT AND MICHAEL J. FUCÍ{S' MOTION BASED IJPON NEWLY DISCO\¿ERED EVIDE}{CE TO
DISQUALTFY TIIB HONORABLE BBRÎ I. AYABE FROM ALL PROCEEDTNGS rN CIVIL NO. I r-l-
1577, FILED ruNE D,2012

1
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APPRO\¡BD AS TO FORM:

r#i!!1i!r:.GARV'V.DIJBÑ -'

Attomey for Plaintiffs Ke Kailani Dovelopment, LLC and
MichaelJ. Fuchs

R.
Attomeyfor Defendants Bays Lung Rose &Holma

ORDBR
NY'ABEi

r¡

I

2





STARN o O'TOOLE o MARCUS &FTSHER
A Law Corporation

TERENCEJ. O'TOOLE I2O9
SHARONV. LOVEJOY 5083
ANDPüW J. LAUTENBACH 8805
?33 Bishop Street, Suite 1900
Pacific Guardian Ccntcr', Makai Tower
Honolulu, Hawaiì 96813
Telephone: (808) 537-6100

Attorneys for Defendants KE KAILANI
PARTNERS, l-l C and HAWAtr RENAISSANCE
BUILDERS, LLC,

SIGNED AIID FILED
APRIL 19, 2013

NO. 1l-1-1577-07 (GWBC)

FINALJUDGIvTENT

Ilonoiable:'GarJ, Ú.n,, Cn*g

INT}IE CIRCUIT COURT OFTHE FIRST CIRCUIT

STATE OFHAWAI'I

KE KAILANI DEVELOPMENT¡ lIC¡ aHawaü
ümitea Iability compury; and MICHAEL J.

FUCHS,

Plaintiffs.

VS:

KE.I(A]T-ANI
limited

limi!Êd liability
HOTMÀ
VAl.l BUREN,
Foreclosqre
JANEDOBS
DOE
LIABILITY
1-50;AND
50,

I-IÆ, aDelaware
ROSE &

set;

Defendants.,

76n28



trTNAL JUDGMENT

Pursuaut to the (l) ORDER CRq,NTING IN PART DEFENDANTS KE KAILANI

PARTNERS, LLC AND HAWAtr RENATSSANCE BUILDERS, LLC'S MOTION TO DISMISS

FIRST AT\4ENDED COMPLAINT \¡/TTH PREIIJEICE AND TO STRIKE ruRY DEMAND,

Fn.FD ON NOVEMBER 28, 2011 (entered on April 23,3A12); and (2) STIPULATION FOR

DISMISSAL V/ITH PREJIJDICE AS TO ALL CLAIMS AGAINST DBT'ENDANT SAYS

LUNG ROSE & IIOLMA (entered on'January 31, 2013), and in accordance witb Hawaii Rules of

Civil Procedure Rule 58,

It is hereby ORDERED, ADJI}DGED andDECREED, thatFinal Judgment is hereby

entered in favor of Defendants Ke Kailaui Partners, LLC and Hawaii Renaissance Builders, LLC,

and against Plaintiffs Ke Kailani Development, LLC and Michael J, Fuchs, dismissing with

prejudice all claims asserted against them by Ftaintiffç against in this action. The claims of

Plaintiffs against,Bays Lung Rose & Holma harre previously been dismisse<l witl prejudice by

stipulation of the,partieg, Any'remaining,parties and/or:claims are diqmigçed.

All issues and claims'have,been resolv-ed,. and,thç,iê ar9 no remaining issues and/or parties

in this case. This Court expressþ direcrs th¿t this Judgg¡-ent br entered as a;final,jutlgmgn! Any

awald of cgsts sbalt be¿et¿nnine¿ as,proviiled by,láw;

ITrS SO:OhDERED AND ADIIIpGED this 

- 
day o{

4¡oan oF T.rE- ABOy,E-,ENUIT..ED COIJRS

APPROVED ASTO:FORM:

:

GARY VICTOR DT.¡EW
FREDERICK J. ARENSMEYER
Attomeys for Plaintiffs
KE KAILANI DEVBLOPMBNT, LLC and
MIC}IAELJ. FUCHS

j

Ke Koilani Developnrcnl, ILC ei ø1.'v. Ke KqíLmí Partniìrs, LLC, ef à1, CiVil No. 11-l-1517-A7
(clVBC), Circuit Court of the First Circuit, State of Hawaii:.FIM\LJUDGMENT



APPROVEDAS TO FORM:

RSMIITI
MARIA Y. VIANG
Attorneys for Defendant
BAYSLI'NGROSE & HOLMA

Kë KaílànìDevelopment, ILC et aI.i. Kè-KaílønÍParners,ILC, ei à1., civil'No. lJ-l-1s77-w
(GWBC), CircuitCourt of theFirsr Circuit, Sraro of Hawaä: FINALJUDGMEIVT
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li

STARN. O'TOOLE. MARCUS &ITSI{ER
A Law Colporation

TERENCEJ. O'TOOLE I2O9
SHARON V. LOVEJOY 5083
ANIDREV/J.LAUTENBACH 8805
733 Bishop Street, Suite 1900
Pacific Guardian Center, Makai Tower
Honolulu, Hawaii 96813
Telephone: (808) 537-61 00

Attomeys for Defendants
KE KAILANI PARTNERS, LLC and HAV/AII
RENAISSANCE BUILDERS, LLC

KE KAILANI DEVELOPI4ENT, LLC, a Hawaii
limited liabílity company; and MICHAEL J.
FUCHS,

Plaintiffs,

vs.

l-50; AND DOE GOVERNNÍDNTAI, UNITS 1-
50,

9s :l ilo' I l,';iìi. il0¿

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

TJN.TT C c0
ll¿\:'.!:i' lfìfjut;.

Írr l.í,,.

20t3 ÂuG 2 I

CIVIL NO. 11 -r-ts77 -07 (GWBC)
(Foreclosure)

ORDER DENITI¡ç P¡61¡f.Ifr.$'

(A) MorroN
RECONSIDERATIOÑ
ASIDE OF
ORDERS AND lUDclvrB\r,,f S

NEWLYDISCOVERED
ST,PERVENTI\TG
PROCESS:

Hearine Dates:
April 30, 20i13,May 1, 201 3,
June 14, 77,2013
JUDGE: Hon. Judge GaryW.B. Chang

ï"c
l'R I

il

56

tll;
l(ctË

,KE KIA,II4ùII P'ARTNERS ,LLC, a IIawaü
limited liability compan¡ HA'WAII
RENAIS SAIICE BtmDEl.S, LLC, a Delaware
Iimitedliabiliry company; BAVS LUNGROSE &
HOIMA, a Ilawaii I¿w partne¡shill, GEORGE
VAN BUREN, solelyinhis capacity as

'Foreôlosur¡ Copn-rissioner; JOHN DOES 1-50;
JANE DOES 1;50; DOE PARTNERSIflPS 1-50;
POT COnICIRATIONS 1.50; þ6s LnvflTED
TIABILITY COMPAI.{IES I -50;, DOn ENTITTES

8t27s4

No trial date set.



) (] d")

(2) ORDER GRANITING IN PART
DEFENDANTS KB KAILANI PARTNERS,
LLC AND HAWAII RENAISSANCE
BUILDERS, LLC'S MOTION TO DISMISS
FIRST AN4ENDED COMPLAINT WITH
PREruDICE A}ID TO STRIKE JURY
TRIAL DEMA}{D, FILED ON NOVEMBER
28,207I, FILED ONAPRIL 23,2012;

(3) JUDGMENT, FILED ON APRrL 23,
2012;

(4) ORDER DENYING KE KAILAM
IDEVELOPMENT, LLC AND MICIIAEL J

. FUCHS' MOTION BASED ON NEWLY
COVER]'ED EVIDENCE TO

DISQUALIFY ÏI{E HONORABLE BERT I.
FROM AIL PROCEEDINGS IN

-tsi7,nrÈb nnqB,rz,CIVILNO, 1I.1
2, FILED JIJLY 30,2012¿

THE

T,RIALBY TIMET,Y

5J7-07; AltlD

(D) NO-TrCE OF SUBMISSION
ACCORDINGLY OF OPPOSITTON TO
TTTE ENTRY OF A}ID *FINAL

JUDGMENT'' UNTIL THE ABOVE
N4ATTERS CAN BE DISPOSED OF

2



.$

ORDER DEt{yINc PLAINTIFFS' (A) MOTTON FOR RT,HEARING AND
RðCONSIDERATION AND TIIE SETTING ASIDE OF THE tr'OLLOWING NONF'INAL

ORDERS AND JTIDGMENTS BASED ON NEWLY DISCO\¡ERED EVIDENCE,
SUPER\¿EI.IING AUTHORITY, AND DUE PROCESS: ETC.

Plaintiff KE KAILANI DEVELOPMENT LLC and MICHAEL J. FUCHS' *(A) MOTION

FOR REHEARING AND RECONSIDERATION A}ID TTIE SETTING ASIDE OF TIIE

FOLLOWING NONFINAL ORDERS AND JIIDGMENTS BASED ON NEWLY

DISCOVERED EVIDENCE, SUPERVENING AUTHORITY, AND DUE PROCESS: (1)

ORDER DENYING KE KAILAÀII DEVELOPMENT LLC A}TD MICHAEL J. FUCHS'

MOTION TO CONSOLIDATE T1VO RELATED CASES, CruIL NO. 09.1-2523.10 BTA AJ{D

CNIL NO. l'1-1.1577'07 BIA, FILED ON DECEÌr4BER 19, 2011; (2) ORDER GRANTING IN

PART DEFENDANTS I(E KAILA}TI P.A,RTNERS, LLC AI\ID HAWAII RENAISSANCE

BUIIDERS, LLC'S MOTION TO DISMISS FIRST AMENDED COMILAINT IWITH

pngJUDlCB AI.ID TO STRIKE JURY TRIAL::DEMAI{D, FJLED OII NOVE¡vfBER 28,2077,

FILED ON APRIL 23, ,OI2i (3) JUDCMENT. F'ILED ON AP"RIL 23, 2072i (4) ORDER

DENMNG KE çA¡¡ATI DEVELOPMENI, LLC A¡{D VACU,APL J. FUCHS' MOTIöN

BASED Ol{ ¡rew[y DISCOI/ERED BVIDBNCE TO DrSqUALrFy TIIE HONOB.ABTE

BERT I. AY'ABE FNOM.ALI, PROCEEDINGS IN CN¡.&.NOI 1I-.I;157?; EILED UNE'12,

2012, FTLFJO JULY 30, 2012; (B) MOTION FOR HRCP RI)LE 62(h) STAY OF TIIE

ENFORCEMENT OF T}M DEFICIENCY JUDGMENT ENTERED IN CTWL NO. 09-1.2523-

10 TTNTIL /J-L RELATED ISSUES IN CTVIL NO. 11.1-1577.07 ARE FULLY

ADruDICATED; (C) MOTION TO PRESERVE THE RIGHT TO TRIAL BY ruRY, TIMELY

DEMANDED, ON ALL ISSUES OF N{ATERTAL FACT IN GENUINE DISPUTE IN CIVIL

NO. l1-1-1577-AT AND (D) NOTICE OF SUBMISSTON ACCORDINGLY OF OPPOSITTON

TO THB ENTRY OF AND 'FINAL JUDGMENT'IINTIL THE ABOVE MATTERS CA}I BE

@,

8127s4



w

DISPOSBD OF ('Motion'), came on for heating on April 30, 2013, and continued on May 1,

2013, June 14,2013, and June 77,2013,

Gary V. Dubin appeared on behalf of Plailfiffs Ke Kailani Development LLC and Michael

J, Fuchs. Sharon V. Lovejoy and Andrew J. Lautenbach appeared on behalf of Defendants Ke

Kailani Partners, LLC and Hawaii Renaissance Builderq LLC. No other appearances were made.

Having reviewed the zubject.motion, memorand4 responses, and having heard arguments

ofcounsel, being duly advised ofthe record herein, and good cause appearing therefore,

THE COURT HEREBY DENIES THE MOTION IN ITS.ENTIRETY.

DATED: Honolulu, Hawaü"

APPROVEE AS TO.FOR\4:

ffi

GAR*'V.DUBIN
Attorney for,PlaihtÍß KE faU,Am Off¡¡f Oplt¿g¡¡t,
LÌ.C and,MICLIAEL J.,Fü-ü{S'

Weral:v.KeKaila:níPar.tners,'LLC,eta'.,.civilNo.1'1.l-1577-07
(GWBC), Circuit Court of the First Cücti! State,of Hawaii: ORDER DEN$Ilc PLAÑTIFFS'
(Ð MofIoN,FoR REHEAIUNo.q¡m n¡coÑSIDERATToN At{E TIIE SETTJNc AsIDE
OF TIIE TOLLOWING NOXTWAL ON¡rrNS .ANP JTI.ÐGMENTS BASED OÑ¡rgWLV
DISCOVERED EVIDEñCq SUPERVENING AUTIIORITY, AND DIIE PROCESS, erc.

2



. P E.BTltIç.Ar E 9.F ;ç.Hßlll g E-

I hereby certify that a true copy of the foregoing document was duly seryed on

the date first written below by the JEFS Electronic filing system to the following persons:

Terence J. O'Toole, Esq,
Sharon V. Lovejo¡ Esq.
733 Bishop Street, Suite 1900
Honolulu, Hawaii968l3
Telephone: (80S) 537-61,00

Attorneys fo r Ap pe I le es
Ke KailaníPañners, LLC and
H awaîí Renarbsan ce Bullders

DATED: Honolulu, Hawail; November 24,2013.

and'Miohael



FIRST CIRCUIT COURT
STATE OF HAWAI'I

FILED

2

-""q (,/ad)
Clerk, 21'r Divlsion

TN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAI'I

I(E KAILANi DEVELOPMENT LLC, A

Hawaii limited liability company; aucl
MICHAELJ. FUCHS,

Plaintiffs,

vs.

Defendants.

AND NEWLY

cIVrL NO. I t-l-r577-07 (BIA)
(Foreclosure)

G PLAINTFFS KE

'n{E ENIRY OF 1T{IS

TO
JURY

)
)
)
)
)
)
)

)
)

AP'ruL 23



The Cout't, having reviewecl the subject motion, memoranda, and responses and being

duly advisecl ofthe ¡'ecord and file herein and for good cause appearing therefore, hereby

DENIES Plaintiffs Ke Kekailani Development LLC and Michael J, Fuchs'Non-Hearing Motíon,

Basecl on Manifest Error ancl Newly Discovered Admissions Against Interest, for

Recousideration and Rehearing of the Entry of this Court's Order Granling in Palt Motion to

Disrniss First Amencled Complaint and Judgment Thereon.

DATED: HONOLIJLU,HAWAT'I, ,ÀllF,:2 1 201?,,,, , , ,.,,, .*.

A file-madced copy of this Order was plaeed in the attomey coul't jacket on rhe date of filing to
all persons listecl below:

GAR
ESQ

Court

KE KAILAM DEVELOPMENT LLC and

HA
fo¡ Defendants KE I(AILANI PARTNERS, LLC and
RENAISSANCE BUILDERS

LEX R. SMITH, ESQ.
I(oe¡Y¡sHl Suo¡re & Goon
999 Bishop Street, Suite 2600
Honolulu, HI 96813

Attorney for Bays Deaver Lung Rose & Holma

2



GEORGE W. VAN BUREN, ESQ.
V¡H Bunen C¡vrpssul & Smrrazu
745 Fort Street, Suite 1950
Honolulu, HI 96813

Foreclosure Commissioner

3



No. CAAP-13-000 4290

IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HAWAII

KE KAILANI DEVELOPMENT LLC,
a Hawaii limited liability company, and MICHAEL J. FUCHS,

P I ai ntiffs-Ap pe I I a nts,

VSr,

KE KAILANI PARTNERS LLc, a Hawaii limited liability company; HAWAil
RENAISSANCE BUILDERS LLC, a Delaware limited liabilíty company registered in

Hawaii; BAYS DEAVER LUNG RosE & HOLMA, a Hawaii taw partnership; GEORGE
VAN BUREN, solely in his capacity,

D efe n d a nts-Ap pe I I e e s,

and

JOHN DOES 1-50; JANE DOES 1-S0; DOE PARTNERSHTPS 1-50; DOE
CORPORATIONS 1-50; DOE LIMITED LIABILITY COMPANIES 1-50; DoE ENTITIES

1-50; AND DOE GOVERNMENTAL UNITS 1-50,

Defendants.

On Appeal from the Circuit Court of the First Gircuit
(Givil No. ll-1577-o7l

otaaö
CERTIFICATE OF SERVICE

;



I hereby certify that a true copy of the foregoing document was duly served on

the date first written below by the JEFS Electronic filing system to the following persons

representing only those Appellees participating in this Appealii

Terence J, O'Toole, Esq.
Sharon V. Lovejoy, Esq.
733 Bishop Street, Suite 1900
Honolulu, Hawaii96813
Telephone: (808) 537-61 00

Attorneys for Appellees
Ke KailaniPartners, LLC and
H awaii RenaLssan ce Builders

DATED: Honolulu, Hawaii;June 18, 2014.

MEYER
Attorneys for Appellants
Ke Kailani Development LLG
and MichaelJ. Fuchs

2





Electronically Filed
lntermediate Court of Appeals
GA.AP-13-0004290
25-NOV-2014
12=44 PM

NO. CAAP-I3-0004290

¡N THE INTERMEDIATE COURT OF APPEALS

OF THE STATE OF HAWAI'I

Ke Kailani Development LLC, aHawaii limited liability company, and Michael J. Fuchs, Plaintiffs-Appellant, vs. Ke

Kailani Partners LLC, aHawaii limited liability company, Hawaii Renaissance Builders LLC, a Delaware limited liability

company registered in Hawaii, Bays Deaver Lung Rose & Holma, a Hawaii law partnership, George Van Buren, solely in

his capacity as Foreclosure Commissioner, Defendants-Appellees, and John Does l-50, Jane Does 1-50, Doe Partnerships

l-50, Doe Corporations l-50, Doe Limited Liability Companies l-50, Doe Entities l-50, and Doe Governmental Units 1-

50, Defendants.

NOTICE OF INTERMEDIATE COURT OF APPEALS MERIT PÄNEL MEMBERS

TO: GaryV. Dubin

gdubin@dubinlaw.net

Frederick John Arensmeyer

farensmeyer@dubinlaw.net

Terence J. O'Toole

totoole@stamlaw.com

Sharon V. Lovejoy

slovejoy@starnlaw.com

Andrew James Lautenbach

alautenbach@starnlaw. com



Lex R. Smith

lsmith@ksglaw.com

George Vy'. Van Buren

gvb@vcshawaii.com

Please take notice that the merit panel members for the above-captioned case are:

Honorable Alexa D. M. Fujise

Honorable Katherine G. Leonard

Honorable Lisa M. Ginoza

DATED: Honolulu, Hawai'i, 25-NOV-2014

/S/ AFpellate Clerk

@

2 of2





Electronically Filed
lntermediate Court of Appeals
GAAP-13-0004290
01-MAR-2016
09:56 AM

NO. CAAP-I3-0004290

TN THE INTERMEDTATE COURT OF APPEA],S

OF THE STATE OF HAT/üAT.T

KE KAILANI DEVELOPMENT, T,T,C, a Hawaii limited
líability company; and MICHAEI J. FUCHS,

Plaintiffs-Appellants, v. KE KAII,ANT PARTNERS I,LC' a
Hawaíi limited líability company; HAWAII RENAISSANCE

BUILDERS LLC, a Delaware limit,ed liability company
registered in Hawaií; BAYS DEAVER LUNG ROSE e HOLMA' a
Hawaií law partnership; GEORGE VAN BUREN' sol-eLy in his

capacity as Foreclosure Commissioner, Defendants-Appellees,
ANd .]OHN DOES ].-50; .TANE DOES 1.-50; DOE PARTNERSHTPS 1-50;

DOE CORPORATIONS L-50; DOE IIMITEÐ TIABILITY COMPANIES L-50; DOE
ENTITIES L-50; and DOE GOVERNMENTAL UNITS L-50' Defendants

APPEAL FROM THE CIRCUTT COURT OF THE FIRST CIRCUIT
(crvrl, No. 1r--L-1577 )

CERTTFIçAÏE OE RECUSAL
(By: Leonard, J. )

I hereby recuse myself from sitting in this case.

DATED: Honolu1u, Hawai'i, March 1, 20L6,

{
s l.





Electronically Filed
lntermediate Gourt of Appeals
GAAP-13-0004290
01-MAR-2016
10:34 AM

Sgoreme Çourt Office of the Ghief Glerk THE JUDIQIARY STATE OF HAWAI'I

4ITSOUTHKINGSTREETALnOLANTHALEHONOLULU,HAWAT'|9681&2902 TELEPHONE(808)5394919 FAX(808)s394928

Rochelle R. T. Kaui
CHIEF CLERK

Evelyn M. Rimando
' SUPREME COURT CLERK - SUPREME COURT

Janice T. Matsumoto
SUPREME COURT CLERK - INTERMEDIATE COURT OF APPEALS

Mark E. Recktenwald
CHIEF JUSTICE
SUPREME COURT OF HAWAII

Craig H. Nakamura
CHIEF JUDGE
INTERMEDIATE COURT OF APPEALS

TO:

NOTICE OF'ASSIGNMENT OF' SUBSTITUTE JITDGE

Gary V. Dubin
gdubin@dubinlaw.net

Frederick John Arensmeyer
farensmeyer@dubinlaw.net

Terence J. O'Toole
totoole@starnlaw.com

Sharon V. Lovejoy
slovej oy@starnlaw. com

Andrew James Lautenbach
alautenbach@starnlaw. com

Lex R. Smith
lsmith@ksglaw.com

George W. Van Buren
gvb@vcshawaii.com

1of2



FROM

DATE:
RE:

Appellate Clerk

01-MAR-2016

No. CAAP-13-0004290

Ke Kailani Development LLC, aHawaii limited liability company, and

Michael J. Fuchs, Plaintiffs-Appellant, vs. Ke Kailani Partners LLC, a
Hawaii limited liability company, Hawaii Renaissance Builders LLC, a
Delaware limited liability company registered in Hawaii, Bays Deaver

Lung Rose &Hohna, a Hawaii law parbrership, George Van Buren, solely
in his capacþ as Foreclosure Commissioner, Defendants-Appellees, and

John Does 1-50, Jane Does 1-50, Doe Partnerships 1-50, Doe Corporations

1-50, Doe Limited Liability Companies 1-50, Doe Entities 1-50, and Doe
Governmental Units 1 -50, Defendants.

Please take notice that the Honorable Chief Judge Craig Nakamura of the Intennediate
Court of Appeals, is assigned to the merit panel in place of Associate Judge Katherine
Leonard, recused or disqualified.

2 o12





Electronically Filed
lntermediate Court of Appeals
GAAP-13-0004290
14-MAR-2016
08:32 AM

.AAP-L3 -0004290

ÏN THE ÍNTERMEDIATE COURT OF APPEALS

OF THE STATE OI' I{AWAI.T

KE KATI.,ANT DEVEI.,OPMEMT, TJT,C,

a Hawai'i limlted liabflÍty company;
and MÏCHAEL'J. FUCHS, Plaint,iffs-Appellants,

v.

KE KAILÀñI PARTNERS, LLC, a Hawai'i'Limited Líabil-ity company,'
HAWAII RENAISSANCE BUILDERS, LLC, a Delaware l-ímit,ed liabilíty
company registered in HawaÍ'í; BAYS DEAVER r,uNG RosE & HOIJMA, a

Hawaí'i Iaw partnership; GEORGE VAIù BUREN, soleJ.y ín his capacíty
as Foreclosure Commíssioner, Defendants-AppeJ.Lees,

and

.ïOI{N DOES L-50; iIAl{E DOES L-50; DOE PJ\RTNERSHIPS 1-50¡ DOE
CORPORATIONS 1-50; DOE IJIMITED IJIABIIJITY COMPANIES 1-50; DOE
ENTITIES L-50; and DOE GOVERNMENTAL IJNITS 1-50, Defendants

APPEAI, FROM THE CIRCUTT COUR.T OF THE FIRST CTRCUIT
(crvrl No. L1-1-L577)

CERTTFIçIUçF..,qF REcuSArr
(By: Nakamura, Chief üudge)

I hereby recuse myself from sitting ín this case.

DATED: HonoLulu, HawaÍ'í, March 14, 2OL6.

A*il %
Chief ,Judge





Electronically Filed
lntermediate Gou¡t of Appeals
GAAP-13-0004290
14-MAR-2016
09:10 AM

417 SOUTH K|NG STREET ALI|OLAN| HALE HONOLULU, HAWAil 9681$2902 TELEPHONE (808) 5394919 FAX (808) 5394928

Rochelle R. T. Kaui
CHIEF CLERK

Evelyn M. Rimando
SUPREME COURT CLERK - SUPREME COURT

Janice T. Matsumoto
SUPREME COURT CLERK. INTERMEDIATE COURT OF APPEALS

Mark E. Recktenwald
CHIEF JUSTICE
SUPREME COURT OF HAWAII

Craig H. Nakamura
CHIEF JUOGE
INTERMEDIATE COURT OF APPEALS

TO:

NOTICE OF ASSIGNMENT OF STIBSTITUTE JUDGE

Gary V. Dubin
gdubin@dubinlaw.net

Frederick John Arensmeyer
farensmeyer@dubinlaw. net

Terence J. O'Toole
totoole@starnlaw.com

Sharon V. Lovejoy
slovejoy@starnlaw. com

Andrew James Lautenbach
alautenbach@starnlaw. com

Lex R. Smith
lsmith@ksglaw.com

George W. Van Buren
gvb@vcshawaii.com

1of2



FROM:

DATE:

RE:

Appellate Clerk

14-MAR-2016

No. CAAP-I3-0004290

Ke Kailani Development LLC, a Hawaii limited liability company, and
Michael J. Fuchs, Plaintiffs-Appellant, vs. Ke Kailani Partners LLC, a
Hawaii limited liability company, Hawaii Renaissance Builders LLC, a
Delaware limited liability company registered in Hawaii, Bays Deaver
Lung Rose &Holma, a Hawaii law partnership, George Van Buren, solely
in his capacity as Foreclosure Commissioner, Defendants-Appellees, and

John Does l-50, Jane Does 1-50, Doe Partnerships l-50, Doe Corporations
1-50, Doe Limited Liability Companies 1-50, Doe Entities 1-50, and Doe

Governmental Units I -50, Defendants.

Please take notice that the Honorable Associate Judge Lawrence Reifurth of the
Intermediate Court of Appeals, is assigned to the merit panel in place of Chief Judge

Craig Nakamura, recused or disqualified.

2of 2





Rule 77. CIRCUIT COURTS AND CLERKS. * * * *
(d) Notice of orders or judgments. Immediately upon entry of a judgment,

or an order for which notice of entry is required by these rules, the clerk shall
serve a notice of the entry by mail in the manner provided for in Rule 5 upon
each party who is not in default for failure to appear, and shall make a note in the
docket of the mailing. Such mailing is sufficient notice for all purposes for which
notice of the entry of a judgment or order is required by these rules. In addition,
immediately upon entry, the party presenting the judgment or order shall serve a

copy thereof in the manner provided in Rule 5. Lack of notice of the entry by the
clerk or failure to make such service, does not affect the time to appeal or relieve
or authorize the court to relieve a party for failure to appeal within the time
allowed, except as permitted in Rule 4(a) of the Hawai'i Rules of Appellate
Procedure. The court may impose appropriate sanctions against any party for
failure to give notice in accordance with this rule.

Rule 4. APPEALS - \ryHEN TAI(EN.
(a) Appeals in civil cases.

(1) Tnran AND nLACE oF FILING. When a civil appeal is permitted by law, the

notice of appeal shall be filed within 30 days after entry of the judgment or
appealableorder. * * * *

(4) ExTnNSIoNS oF TIME To FILE THE NOTICE oF APPEAL. * * * {<

(B) Requests for extensíons of time after expiration of the prescribed time.

The court or agency appealed from, upon a showing of excusable neglect, may
extend the time for filing the notice of appeal upon motion filed not later than 30

days after the expiration of the time prescribed by subsections (a)( 1) through
(aX3) of this Rule. However, no such extension shall exceed 30 days past the
prescribed time. Notice of an extension motion filed after the expiration of the
prescribed time shall be given to the other parties in accordance with the rules of
the court or agency appealed from.





Federal Civil Rule 77. Conducting Business; Clerk's Authority; Notice
of an Order or Judgment * * * :!

(d) Serving Notice of an Order or Judgment.
(1) Service. Immediately after entering an order or judgment, the

clerk must serve notice of the entry, as provided in Rule 5(b), on each

party who is not in default for failing to appear. The clerk must record

the service on the docket. A party also may serve notice of the entry as

provided in Rule 5(b).
(2) Time to Appeal Not Affected by Lack of Notice. Lack of notice of

the entry does not affect the time for appeal or relieve-or authorize
the court to reliev e-a party for failing to appeal within the time
allowed, except as allowed by Federal Rule of Appellate Procedure
(aXa).

Federal Appellate Rule 4. Appeal as of Right

(a) aernAt- IN A cIV[ cASE. * * * *

(6) Reopening the Time to File an Appeal. The district court may

reopen the time to fîle an appeal for a period of 14 days after the date

when its order to reopen is entered, but only if all the following
conditions are satisfied:

(A) the court finds that the moving party did not receive notice
under Federal Rule of Civil Procedure 77 (d) of the entry of the
judgment or order sought to be appealed within 2l days after entry;

(B) the motion is filed within 180 days after the judgment or order

is entered or within 14 days after the moving party receives notice
under Federal Rule of Civil Procedure 77 (d) of the entry, whichever
is earlier; and

(C) the court finds that no party would be prejudiced.
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No. CAAP-16-0000209

IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HAWAII

JASON SAMUEL KING,

Plaintiff-Appellee,

VS.

AVRAHAM ELKAYAM ANd DAFNA ELKAYAM,

Defe n d ants-Ap pe lla nts,

and

THE BANK OF NEW YORK MELLON, a New York corporation, AS TRUSTEE FOR
THE BENEFIT OF CWMBS, INC. AND CHL MORTGAGE PASS-THROUGH TRUST

2007.12 MORTGAGE PASS THROUGH CERTIFICATES, SER]ES 20A7.12;
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, lNC., solely as nominee for

FIRST MAGNUS FINANCIAL CORPORATION; BANK OF AMERICA CORPORATION,
a Delaware corporation; STATE OF HAWAll, DEPARTMENT OF TAXATION; JOHN
DOES 1-50; JANE DOES 1-50; DOE PARTNERSHIPS 1-50; DOE CORPORATIONS

1-50; DOE ENTITLES 1-50; and DOE GOVERNMENTAL ENTITIES 1-50, DOES 1

THROUGH 20, inclusive,

Defendants.

On Appeal from the Gircuit Court of the Second Circuit
(Civil No. l0-l-0589(2) - The Honorable Peter T. Cahill, Presiding)

rtolt
APPELLANTS'OPPOSITION TO MOTION TO DISMISS



APPELLANTS 'OPPOSITION TO MOTIO TO DISMISS

COME NOW Appellants, by and through their undersigned counsel, and hereby

oppose Plaintiff/Appellees' Motion To Dismiss, as follows:

1. On March 21, 2016 Appellants filed their first Notice of Appeal (Appeal No.

CAAP-16-0000209) with respect to three decisions below:

a. Order Granting Plaintiff's Motion for Confirmation of Foreclosure Sale, filed

February 17,2016 (Record, Part 3, pages 69-75),

b. Order Denying Motion for Relief from Judgment or Order Under Rule 60, filed

February 17,2016 (Record, Part 3, pages 76-79), and

c. Judgment [Regarding Confirmation] (Record, Part 3, pages 85-87), filed

February 23,2016.

2. The undersigned never received notice of the filing of the above three Orders

and Judgment until the time to appeal the entry of the Order Denying Motion for Relief

from Judgment or Order Under Rule 60, after February 17, 2016 when the time to

appeal the Order denying reconsideration, a post-judgment order, had expired.

3. The undersigned therefore immediately, upon finding out from Ho'ohiki that all

three were already filed, which I had been continuously monitoring, but the Second

Circuit does not timely post on Ho'ohiki, filed a motion in the Circuit Court to extend the

deadline for appealing the Order denying reconsideration, as set forth in Exhibit "4"

which includes the undersigned's declaration, assuming that the extension would result

in that premature appeal becoming timely, but was abruptly denied an extension, as set

forth in Exhibit "B".



4. The undersigned has now appealed that extension denial (Appeal No. CAAP-

16-0000384), the second Appeal.

5. The Motion To Dismiss the entire first Appeal is mistaken in that the Order

confirming sale was timely appealed since the Judgment thereon was not entered until

February 23, 2016 rendering the deadline to appeal the confirmation of sale l{iarch 24,

2016, whereas the first Notice of Appeal was therefore timely filed on March 21, 2016.

6. And with respect to the February 17, 2016 Order denying reconsideration, the

preferred alternative procedure it is respectfully suggested would be to consolidate the

first and second Appeals.

DATED: Honolulu, Hawaii; ltfiay 22,2016.

IN
FREDERICK J. ARENSMEYER
Attorneys for Defendants Avraham
Elkayam and Dafna Elkayam
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Gary Victor Dubin 3181
Frederick J. Arensmeyer 8471

Dubin Law Otfices
55 Merchant Street, Suite 3100

Honolulu, Hawaii 96813
Telephone: (808) 537-2300
Facsimile: (808) 523-7733

E-Mail: gdubin@dubinlaw. net
E-Mail: farensmeyer@d ubinlaw. net

Attorneys for Appellants





GARY VICTOR DUBIN 3181
FREDERICK J. ARENSMEYER 8471

Dubin Law Offices
Suite 3100, Harbor Court
55 Merchant Street
Honolulu, Hawaii 96813

Telephone: (808) 537 -2300
Facsimile: (808) 523-7733
Email: gdubin@dubinlaw.net
Email : farensmeyer@dubinlaw.net

Appearing Attorneys for Defendants
Avraham Elkayam and Dafna ElkaYam

JASON SAMUEL KING,

Plaintiff,

VS.

AVRAHAM ELKAYAM; DAFNA
ELKAYAM; THE BANK OF NEW YORK
MELLON, a New York corPoration, AS
TRUSTEE FOR THE BENEFIT OF
CWMBS, INC. AND CHL MORTGAGE
PASS,THROUGH TRUST 2007.12
MORTGAGE PASS THROUGH
CERTIFICATES, SERIES 2007.12;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, lNC., solely
as nominee for FIRST MAGNUS
FINANCIAL CORPORATION; BANK OF
AMERICA CORPORATION, a Delaware
corporation; STATE OF HAWA|l,
DEPARTMENT OF TÆGT¡ON; JOHN
DOES 1-50; JANE DOES 1-50; DOE
PARTNERSHIPS 1-50; DOE
CORPORATIONS 1-50; DOE ENTITLES
1-50; and DOE GOVERNMENTAL
ENTITIES 1-50,

*t
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crvrl No. 1o-1-o58e (2)
(Foreclosure)

NONHEARING MOTION FOR ORDER
EXTENDING DEADLINE IN WHICH TO
APPEAL PURSUANT To RULE a(aXaXB)
OF THE HAWAII RULES OF e+V+LA0ltú.t rtíÉ
PROCEDURE; DECLARATION OF GARY
VICTOR DUBIN; EXHIBITS 1 AND 2;
NOTICE OF MOTION; CERTIFICATE OF
SERVICE

Nonhearing Motion
(The Honorable Peter T. Cahill)
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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAII

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.



NONHEARING MOTION FOR ORDER EXTENDING DEADLINE IN WHICH TO
APPEAL PURSUANT To RULE a(aXaXB) oF THE HAWAII RULES oF clvll

PROCEDURE

COME NOW Defendants AVRAHAM ELKAYAM and DAFNA ELKAYAM,

pursuant to Rule  (aXaXB) of the Hawaii Rules of Civil Procedure, and hereby requests

the above entitled relief for the reasons set forth in the Declaration of Gary Victor Dubin.

DATED: Honolulu, Hawaii; March 21,2016.

GARY VI DUBIN
FREDERICK J. ARENSMEYER
Attorneys for Defendants Avraham
Elkayam and Dafna Elkayam
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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAII

JASON SAMUEL KING,

Plaintiff,

VS.

c¡vrL No. 1o-1-058e (2)

DECLARATION OF GARY VICTOR
DUBIN

AVRAHAM ELKAYAM; DAFNA
ELKAYAM; THE BANK OF NEW YORK
MELLON, a New York corporation, AS
TRUSTEE FOR THE BENEFIT OF
CWMBS, INC. AND CHL MORTGAGE
PASS-THROUGH TRUST 2OO7 -12
MORTGAGE PASS THROUGH
CERTIFICATES, SERI ES 2007.12;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, lNC., solely
as nominee for FIRST MAGNUS
FINANCIAL CORPORATION; BANK OF
AMERICA CORPORATION, a Delaware
corporation; STATE OF HAWAll,
DEPARTMENT OF TAXAT¡ON; JOHN
DOES 1-50; JANE DOES 1-50; DOE
PARTNERSHIPS 1-50; DOE
CORPORATIONS 1-50; DOE ENTITLES
1-50; and DOE GOVERNMENTAL
ENTITIES 1-50,

Defendants

DECLARATION OF GARY VICTOR DUBIN

I, GARY VICTOR DUBIN, DECLARE:

1. Declarant is an attorney licensed to practice law in the Courts of the State of

Hawaii, and represents the Moving Defendants herein.

2. The Hawaii Rules of Appellate Procedure provide that notices of appeal must

be filed within thirty days of the entry of an appealable decision, but Rule  (aXaXB)

allows for late filing upon approved motion granted by the lower court provided the

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)



notice of appeal is filed within no more than an additional thirty days past the original

due date.

3. Rule 23(b) of the Rules of the Circuit Courts of the State of Hawaii additionally

establishes an orderly procedure for the settlement of judgments, decrees, and orders

preceding the starting of the time allowed in which to file a notice of appeal, specifically

requiring that a form of proposed judgment, decree, or order must be submitted to the

lower court at which time notice of that submission must be served on all parties so that

they have an opportunity to object.

4. ln this case, although Plaintíffs counsel submitted proposed orders and

judgments to the undersigned, as shown in Exhibits 1 and 2, Plaintiff's counsel appears

to have a mistaken interpretation of Circuit Rule 23, for he never notified the

undersigned of his subsequent submission of same to this Court.

5. Nor was the undersigned ever served copies of the orders and judgment

eventually filed by this Court, which appears to be a systemic problem with the Second

Circuit Clerk's Office, as was the case recently when none of the counsel in another

case in this Court received filed copies of numerous orders and judgments in Civil No.

13-1-0283 (3) until just after the time to file a notice of appeal had expired.

6. ln this case, the undersigned has not received any filed orders and filed

judgment to this day, and just today by checking Ho'ohiki discovered that the orders and

judgment sought to be appealed in this case by the Moving Defendants were filed on

February 17, 2016, and thus the time to appeal expired one court day ago, on Friday

March 18,2016, necessitating the filing of this Motion today ex officio.

7. And pursuant to Appellate Rule ¿(aX¿XB), this Court needs to enter an Order

allowing additional time for the filing of a notice of appeal so that a notice of appeal can

be filed before April 18,2016 (the prior Sunday excluded in the computation).

2



I declare under penalty of law that the foregoing is true and correct. Executed at

Honolulu, Hawaii, on March 21,2016.

GARY R IN

3



' Davic! lÀ/. Cain
' Re¡¡arcl 
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.' Michael J. Collins
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. .1:aùren -9ha¡on
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CAIN & HERREN
A LAW CORPORAT.I.ON
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wÁiruKU, MAU¡, HAWAit 96793. :,
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(808) 242-9350.:
Facsimlle
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If the,pioposed
offrce for'frling with the Court.

.:
As an altemative to submitting eompeting proposed orders, if.lherê'are:any changes yóu feel are

appropri?te, please let me know. I wpuld be happy to consider any spgg:sted changes.



Flease be:advised 1þ¿l.pursuant tq Rule 23 of the Rules of the Circuit Courts of thç'State,of..
Hawaii, !f we.dg not rscaivê the eiecuted .order or any proposed. ohanges foirn you within 5 dpy...s¡ 

,we
will be submitting our,proposed Orderto the Court for review and.ttreJudgg's signatüfe., . 

".

Thank ¡rou for, yOU :prOmpt attention and cooperation inithris,,matter.
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;Lttorneysfor
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DavÍd W. Caín
Bentr<l M. l'terren
Míchael l: Co.llins
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Brianne L.O- Wopg Le.ong
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Lahaina, Ilawaii 9676d

Gary Dubin; Esq. :
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55 Merchant Streè!
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Please be advised that pursuant to Rule 23 of the Rules of the Circuit Courts of the State of
Hawaii, if we do not receive the exgcuted documents or any proposed changes from you within 5 days,

we will be submitting the above'documents ts the Court for review and the Judge's signature.

Thank you for you prompt attention and cqoperation in this matter,

Sinoerelg
:Cain&

Michæl J.,Cöl!ii'r-s,'Es.q.

'Atto¡ruiys þr ftalnfiff Jqson Samuel King
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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAII

crvrL No. 1o-1-0589 (2)

NOTICE OF MOTION

JASON SAMUEL KING,

Plaintiff,

VS.

AVRAHAM ELKAYAM; DAFNA
ELKAYAM; THE BANK OF NEW YORK
MELLON, a New York corporation, AS
TRUSTEE FOR THE BENEFIT OF
CWMBS, INC. AND CHL MORTGAGE
PASS.THROUGH TRUST 2OO7 -12
MORTGAGE PASS THROUGH
CERTIFICATES, SERIES 2OO7 -12;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, lNC., solely
as nominee for FIRST MAGNUS
FINANCIAL CORPORATION; BANK OF
AMERICA CORPORATION, a Delaware
corporation; STATE OF HAWAll,
DEPARTMENT OF TAXATION; JOHN
DOES 1-50; JANE DOES 1-50; DOE
PARTNERSHIPS 1-50; DOE
CORPORATIONS 1-50; DOE ENTITLES
1-50; and DOE GOVERNMENTAL
ENTITIES 1-50,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NOTICE OF MOTION

To:

Michael J. Collins, Esq.
2141W. Vineyard Street
Wailuku, Hawaii 96793
Attorney for Plaintiff
Jason Samuel Kng

Gary Robert, Esq.
808 Wainee Street, #201
Lahaina, Hawaii 96761
Commissioner



Charles R. Prather, Esq.
900 Fort Street Mall, Suite 800
Honolulu, Hawaii 96813
Attorney for Defendant
Bank of New York Mellon

PLEASE TAKE NOT¡CE that the above-identified Motion has been submitted to

the Honorable Peter T. Cahill of the Above-Entitled Court as a Non-Hearing Motion.

Any response to said Motion must be filed with the Court and served no later

than ten (10) days after the date of the Certificate of Service attached.

tf service of this Motion has been made upon you by mail pursuant to Rule 6(e)

of the Hawaii Rules of Civil Procedure, any response to said Motion must be filed with

the Court and served no later than twelve (12) days after the date of said Certificate of

Service.

DATED: Honolulu, Hawaii; March 21,2016.

GARY VI
FREDERICK J. ARENSMEYER
Attorneys for Defendants Avraham
Elkayam and Dafna Elkayam
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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAII

JASON SAMUEL KING,

Plaintiff,

VS.

clvrL No. 10-1-058e (2)

CERTIFICATE OF SERVICE

AVRAHAM ELKAYAM; DAFNA
ELKAYAM; THE BANK OF NEW YORK
MELLON, a New York corporation, AS
TRUSTEE FOR THE BENEFIT OF
CWMBS, INC. AND CHL MORTGAGE
PASS.THROUGH TRUST 2007.12
MORTGAGE PASS THROUGH
CERTIFICATES, SERI ES 2OO7 -12;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, lNC., solely
as nominee for FIRST MAGNUS
FINANCIAL CORPORATION; BANK OF
AMERICA CORPORATION, a Delaware
corporation; STATE OF HAWA|l,
DEPARTMENT OF TAXATION; JOHN
DOES 1-50; JANE DOES 1-50; DOE
PARTNERSHIPS 1-50; DOE
CORPORATIONS 1-50; DOE ENTITLES
1-50; and DOE GOVERNMENTAL
ENTITIES 1-50,

Defendants.

CERTIFICATE OF SERVICE

I hereby certify that I duly served a copy of the foregoing document on the day

first written below by U.S. Mail to the following persons:

Michael J. Collins, Esq.
2141W. Vineyard Street
Wailuku, Hawaii 96793

Attorney for Plaintiff
Jason Samuel King

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)



Gary Robert, Esq.
808 Wainee Street, #201
Lahaina, Hawaii 96761

Commissioner

Charles R. Prather, Esq.
900 Fort Street Mall, Suite 800
Honolulu, Hawaii 96813

Attorney for Defendant
Bank of New York Mellon

DATED: Honolulu, Hawaii; March 21,2016.

-e) ,\-
GARYreT--oRDGÏÑ
FREDERICK J. ARENSMEYER
Attorneys for Defendants Avraham
Elkayam and Dafna Elkayam
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GARY VICTOR DUBIN 3181
FREDERICK J. ARENSMEYER 8471

Dubin Law Offices
Suite 3100, Harbor Court
55 Merchant Street
Honolulu, Hawaii 96813

Telephone: (808) 537-2300
Facsimile: (B0B) 523-7733
Email: gdubin@dubinlaw.net
Email: farensmeyer@dubinlaw. net

Appearing Attorneys for Defendants
Avraham Elkayam and Dafna Elkayam

JASON SAMUEL KING,

Plaintiff,

VS.

AVRAHAM ELKAYAM; DAFNA
ELKAYAM; THE BANK OF NEW YORK
MELLON, a New York corporation, AS
TRUSTEE FOR THE BENEFIT OF
CWMBS, INC. AND CHL MORTGAGE
PASS-THROUGH TRUST 2OO7 -12
MORTGAGE PASS THROUGH
CERTIFICATES, SERIES 2OO7 -12;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, lNC., solely
as nominee for FIRST MAGNUS
FINANCIAL CORPORATION; BANK OF
AMERICA CORPORATION, a Delaware
corporation; STATE OF HAWAIl,
DEPARTMENT OF TÆÚATION; JOHN
DOES 1-50; JANE DOES 1-50; DOE
PARTNERSHIPS 1-50; DOE
CORPORATIONS 1-50; DOE ENTITLES
1-50; and DOE GOVERNMENTAL
ENTITIES 1-50,

r tLIt
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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAII

crvrL No. 1o-1-0589 (2)
(Foreclosure)

CLËíIX

ORDER EXTENDING DEADLINE IN
WHICH TO APPEAL PURSUANT TO
RULE a(aXaXB) oF THE HAWAII RULES
OF APPELLATE PROCEDURE

nrffiãa&

Nonhearing Motion
(The Honorable Peter T. Cahill)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

I}Eþ¡IEt}

Defendants.
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ORDER EXTENDING DEADLINE IN WHICH TO APPEAL PURSUANT TO RULE

4(aX4XB) OF THE HAWAII RULES OF APPELLATE PROCEDURE

Upon reviewing Defendants Avraham Elkayam and Dafna Elkayam's above-

referenced "Nonhearing Motion For Order Extending Deadline In Which To Appeal

pursuant To Rule a(aX XB) Of The Hawaii Rules Of Appellate Procedure," and good

cause appearing therefor:

lT ls HEREBY ORDERED that the Motion is GRANTED, and that pursuant to

Rule 4(a)(4XB) of the Hawaii Rules of Appellate Procedure the time in which to file a

Notice of Appeal from this Court's (1) Order Granting Plaintiff's Motion for Confirmation

of Foreclosure Sale, filed February 17, 2016, and (2) Order Denying Motion for Relief

from Judgment or Order Under Rule 60, February 17, 2016 is hereby extended thirty

days from March 18, 2016 to April 18, 2016 (the prior weekend excluded in the

computation).

IT IS SO ORDERED.
APR - 0 ?010

DATED: Wailuku, Hawaii;

JUDGE OF THE ITLED COURT

JASON SAMUEL KING V. THE BANK OF NEW YORK MELLON, A NEW YORK CORPORATION, AS TRUSTEE

FOR THE BENEFIT OF CWMBS, INC. AND CHL MORTGAGE PASS.TH ROUGH TRUST 2OO7-12 MORTGAGE
ORDER EXTENDINGPASS THROUGH CERTIFICATES, SERIES 2OO7-12, ET AL.; CIVIL NO. 10-1-0589 (2);

DEADLTNE lN WHICH TO APPEAL PURSUANT TO RULE 4(a)(4)(B) OF THE HAWAII RU

PROCEDURE.

2
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No. CAAP-16-0000209

IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HAWAII

JASON SAMUEL KING,

Plaintiff-Appellee,

VS.

AVRAHAM ELKAYAM ANd DAFNA ELKAYAM,

D efe n d a nts-Ap pe lla nts,

and

THE BANK OF NEW YORK MELLON, a New York corporation, AS TRUSTEE FOR
THE BENEFIT OF CWMBS, INC. AND CHL MORTGAGE PASS.THROUGH TRUST

2OO7-12 MORTGAGE PASS THROUGH CERTIF¡CATES, SERIES 2007.12;
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, ¡NC., solely as nominee for

FIRST MAGNUS FINANCIAL CORPORATION; BANK OF AMERICA CORPORATION,
a Delaware corporation; STATE OF HAWAll, DEPARTMENT OF TAXATION; JOHN
DOES 1-50; JANE DOES 1-50; DOE PARTNERSHIPS 1-50; DOE CORPORATIONS

1-50; DOE ENT¡TLES 1-50; and DOE GOVERNMENTAL ENTITIES 1-50, DOES 1

THROUGH 20, inclusive,

Defendants.

On Appeal from the Gircuit Court of the Second Circuit
(Civil No. 10-1-0589(2) -- The Honorable Peter T. Cahill, Presiding)

tatai
GERTIFICATE OF SERVICE



CERTIFICATE OF SERVICE

I hereby certify that I duly served a copy of the foregoing document on the day

first written below by the Court's JEFS System to all appearing parties below if

registered and othenruise by U.S. Mail:

Michael J. Collins, Esq.
2141W. Vineyard Street
Wailuku, Hawaii 96793

Attorney for Plaintiff
Jason Samuel King

Gary Robert, Esq.
808 Wainee Street, #201
Lahaina, Hawaii 96761

Commissioner

Charles R. Prather, Esq.
900 Fort Street Mall, Suite 800
Honolulu, Hawaii 96813

Attorney for Defendant
Bank of New York Mellon

DATED: Honolulu, Hawaii; ì{lay 22,2016.

GA VI DUBIN
FREDERICK J. ARENSMEYER
Attorneys for Defendants Avraham
Elkayam and Dafna Elkayam

O





Electronically Filed
Supreme Court
scRU-10-0000012
07-MAR-2016
09:50 AM

scRU-10-0000012

TN THE SUPREME COURT OF THE STATE OF HAWAT.T

In the Matter of the

HAWAT.T RULES OF APPELLATE PROCEDURE

ORDER AMENDING RULE 4 OF THE
HAVüAI.I RULES OF APPELLATE PROCEDURE

(By: Recktenwald, c.J., Nakayama, McKenna, Pollack, and Wilson, JJ.)

IT IS HEREBY ORDERED IhAt RUIC 4 Of thE HAWAi.i RU1CS

of Appellate Procedure is amended, effective July 1, 201-6, as

follows (deleted material is bracketed and strickeni new material

is underscored):

Rule 4. APPEALS -\ilHEN TAKEN.
(a) Appeals in civil cases.
(1) TIME AND PLAcE oF FILINc. 'When a civil appeal is permitted by

law, the notice of appeal shall be filed within 30 days after entry of the judgment

or appealable order.
A motion for lqave to file an interlocutory aPpeal from an order of the

must be filed court's of
such a motion is and sranted- then the notice ofaooeal be filed within
30 davs after entry of the circuit court's order erantinq permission for leave to

file an interlocutory appeal.

Unless fîled electronically, as required by Rule 25 of these Rules and

Rules 2.2 and 4.1 of the Hawai'i Electronic Filing and Services Rules, the notice

of appeal shall be filed with the clerk of the court or agency from which the
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appeal is taken. If a notice of appeal is mistakenly submitted to the appellate

clerk, the appellate clerk shall note on it the date of receipt and shall
electronically file the notice of appeal. The date ofreceipt by the appellate clerk
shall be deemed to be the date the notice of appeal was filed with the clerk of the

court or agency appeqle4 from.
When filed - the notice ofanoeal shall be file¡l in the

appellate case created for that 4ppeal. A notice of appeal filed through JEFS or
JIMS is deemed filed with the clerk of the court or agency appealed from.

(3) Tnrae ro AppEAL AFFEcTED BY Posr- JUDcMENT MorIoNs. If any

party files a timely motion for judgment as a matter of law, to amend findings or
make additional findings, for a new trial, to reconsider, alter or amend the
judgment or order, or for attomey's fees or costs, anÉ court or agencv rules
soecifu the time bv which motion shall be filed- then the time for filing the

notice ofappeal is extended for all parties until 30 days after entry ofan order

disposing of the motion t@ The presiding court or

aee{ìcv in which the motion waq filed shall [æ] dispose of any sr]ch ppst-

iu4ement motion by entering an order [cntcrcd] upon the record within 90 days

after the date the motion was filed [ . If
the court or agencv fails to enter an order on the record, thçn, wilhin 5 davq after
the 901h dav. the clçrk ofthg {elgvant court or agencv shall notifv the p?rties

that- bv oneration of this Rule. the motion is denied and that anv

orders entered thereafter shall be a The time of anneal shall run from the

date of gntrv of the coprt gr asency's.orde,r disposing of tþe poqt-iudement
motion. if the ordçr is,entered within the 90 4avs. gr from the fili{rs datq of the
clerk's notice to the oarties that the motion is denied nursuant to
the operation of the Rule.

The notice of appeal shall be deemed to appeal the disposition of all
post-judgment motions that are timely filed after entry of the judgment or order.

The 90-day period shall be computed as provided in Rule 26 of these

Rules' 
***

(b) Appeals in criminal cases.
(1) TTMEAND PLACE oF FILING. In a criminal case, the notice of appeal

shall be filed within 30 days after entry of the judgment or order appealed from.
A motion for leave to file an interlocutory appeal from an order of the

within 30 of the court's of the
such a motion is filed and sranted. then the notice of anneal shall be filed within
30 davs after entrv of the circuit court's order granting permission for leave to
file an interlocujqry appeal.

Unless filed electronically, as required by Rule 25 of these Rules and

Rules 2.2 and 4.1 of the Hawai'i Electronic Filing and Service Rules, the notice
of appeal shall be filed with the clerk of the court from which the appeal is taken.
If a notice of appeal is mistakenly submitted to the appellate clerk, the appellate
clerk shall note on it the date ofreceipt and shall electronically file the notice of
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appeal. The date of the receipt by the appellate clerk shall be deemed to be the

date the notice of appeal was filed with the clerk of the court appg?lçd {rom.
When frled electronicallv. the of anneal shall be filed in the

appellatq c,,afig crqated fo-r th?t appeal. A notice of appeal filed through JEFS or
JIMS is deemed filed with the clerk of the court appealed from.

DATED: Honolulu, Hawai'i, March 7, 2016.

/s/ Mark n. Recktenwald

/s/ Paula A. Nakayama

/s/ Sabrina S. McKenna

/s/ Ricfrard W. Pollack

/s/ vicnael D. Wilson
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No. SGWC-13-0004290

IN THE SUPREME COURT OF THE STATE OF HAWA¡I

KE KAILANI DEVELOPMENT LLC,
a Hawaii limited liability company, and MICHAEL J. FUCHS,

P I ai ntíffs-Ap p e I I a nts/Petiti o n ers,

VS.

KE KAILANI PARTNERS LLC, a Hawaii limited liability company; HAWAII
RENAISSANCE BUILDERS LLC, a Delaware limited liability company registered in

Hawaii; BAYS DEAVER LUNG ROSE & HOLMA, a Hawaii law partnership; GEORGE
VAN BUREN, solely in his capacity,

D efe n d a nts-Ap pe I I eeslRespo n de nts,

and

JOHN DOES 1-50; JANE DOES 1-50; DOE PARTNERSHIPS 1-50; DOE
CORPORATIONS 1-50; DOE LIMITED LIABILITY COMPANIES 1-50; DOE ENTITIES

1-50; AND DOE GOVERNMENTAL UNITS 1-50,

Defendants.

On Petition for a Writ of Certiorari
To the lntermediate Court of Appeals of the State of Hawaii

Case No. CAAP-13-0004290
raiao

CERTIFICATE OF SERVICE



GERTTFTCATE 9F SERVTCE

I hereby certify that a true copy of the foregoing document was duly served on

the date first written below by the JEFS Electronic filing system to the following persons

representing only those Appellees participating in this Appeal:

Terence J. O'Toole, Esq.
Sharon V. Lovejoy, Esq.
733 Bishop Street, Suite 1900
Honolulu, Hawaii 96813
Telephone: (808) 537-61 00

Attorneys for Respondents
Ke Kailani Partners, LLC and
Hawaii Renarssan ce Builders

DATED: Honolulu, Hawaii; May 23,2016

FREDERICK J. ARENSMEYER
Attorneys for Petitioners
Ke Kailani Development LLC
and Michael J. Fuchs
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